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ESTOPPEL OF A TENANT TO DENY HIS LANDLORD’S 
TITLE. 


As erroneous conclusions seem frequently to arise from a want 
of intelligent apprehension of the origin of this rule, and limitations 
are set to it drawn from other and distinct branches of the law of 
estoppel, or from canons now grown obsolete, we have thought the 
subject might be relieved of some of its obscurity by a brief inquiry 
into the history of the rule in question, and its gradual development, 
- and an examination into its false, and a concise exposition of some 
of its true, limitations. . 

Estoppels are classified by Lord Coke (2 Co. Lit. 352 a) as of 
three kinds: ‘ By matter of record, by matter of writing (viz., by 
deed ;. 2 Smith Lead. Ca. *437), and by matter in pais;” and this 
classification has been observed ever since. The first kind needs 
~ no comment in this connection ; the second arose only upon sealed 
instruments, and against the party sealing; and the third was 
founded upon a few formal or solemn acts connected with title to - 
land, such as “ by livery, by entry, by acceptance of rent, by par- 
tition, and by acceptance of an estate:” Co. Lit. whi supra; and 
did not include or even hint at including the vast variety of cases 
which have in modern times been brought under it. 

Now the only rule of estoppel applicable to the relation of land- 
lord and tenant, known at this early period of law, was of the 
second of the kinds above stated. Wholly diverse in origin and 
extent from the estoppel that now obtains in that relation, it was 
founded, not on that relation, nor on the possession obtained under 
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it, but solely on the instrument of demise, arising where this was 
by indenture, not surviving the term thereby created and inoperative 
unless specifically pleaded. Hence it arose only in actions where 
the demise was the gist of the action, such as covenant, or on 
the avowry in replevin and the like, and nowhere else. Assumpsit 
as a remedy for rent was then unknown, and in debt nil habuit 
in tenementis was always a good plea; while in no other shape 
of action was the lease pleaded, not being the gist of the action. 
Thus Littleton, section 58, says: ‘“ And where the lessee entereth 
by force of the lease there is he tenant for tearm of years; and if 
lessor in such a case reserve to him a yearly rent upon such lease 
. . . he may have an action of debt for the arrearages against the 
lessee. But in such case it behooveth that the lessor be seized in 
the same tenements at the time of his lease; for it is a good plea 
for the lessee to say that he had nothing in the tenements at the time 
of the lease ; (a) except the lease be made by deed indented (6) in 
which case such plea lieth not for the lessee to plead.” Upon 
which Lord Coke remarks, 47 b, (a) “* And the reason of this is for 
that in every contract there must be a guid pro quo, for contractus is 
quasi actus contra actum ; therefore if the lessor had nothing in the 
land the lessee hath not quid pro quo, nor any thing for which he 
should pay rent ;” and further: (b) “If the lease be made by deed 
indented then are both parties concluded ; but if it be by deed poll 
the lessee is not estopped to say that the lessor had nothing at the 
time of the lease made. . . . If a man take a lease of his owne 
land by deed indented reserving a rent the lessee is concluded; 
but if a man take a lease for yeares of his owne land by deed in- 
dented the estoppel doth not continue after the terme ended. For by 
the making of the lease the estoppel doth grow, and consequently 
by the end of the lease the estoppel determines.” The same law 
is laid down by Brooke; Bro. Abr. Estoppel Pl. 8; Lord C. B. 
Gilbert ; Bacon Abr. Leases, O.; and all the older authorities. 

To properly apprehend the extent and character of this ancient 
rule of estoppel, these several conditions should be carefully kept 
in mind. It arose solely upon an indenture, and then only if that 
indenture were distinctly pleaded as such: Palmer v. Ekins, 
2 Ld. Ray. 1550; or was replied to the tenant’s plea of nil habuit 
in tenementis: Veale v. Warner, 1 Wms. Saund. 325, n. 4, and cases 
cited. The lease might be by indenture; but if only generally 
declared on, no estoppel arose: Syllivan v. Stradling, 2 Wils. 208 ; 
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Veale v. Warner, ubi supra; and in the action of debt generally 
none could arise, as the instrument was not the basis of the action. 
In no case could the estoppel arise from the relation of landlord - 
and tenant merely, however distinctly this might appear ; not if 
pleaded, unless it was by indenture, and in no case where it merely 
was shown in evidence. How narrow and technical the distinction 
established by this rule was, will appear on referring to the ancient 
precedents of debt for rent. In Curson v. Faunt, 1 Lilly. Ent. 168 
(anno 1698), the declaration avers a demise, setting out specifically 
the date, term, premises, and rate of rent; yet nil habuit, &c., was 
pleaded, and issue was joined thereon. In Offley v. Orme, id. 179, 
the indenture is set out in full; yet nil habuit, &., was a good 
plea: Syllivan v, Stradling, ubi supra ; because the indenture was 
held mere inducement: Dean of Windsor v. Gover, 2 Wms. Saund. 
296-7 n. 1, and cases there cited; Fuller v. Ruby, 10 Gray, 285. 
See also 1 Chitty Pl. 107-8; 2 td. 174; Warner v. Theobald, 
Cowp. 588; Bull. N. P. 170. Indeed, the entire distinction be- 
tween the pleading where estoppel would and where it would not 
arise seems to have been found in the technical averment of the 
breach: that in debt concluding that such an amount had accrued 
and was due, &c. ; and that in covenant, that the covenant recited 
had been broken, &c. 

The law thus defined certainly existed, and apparently unquali- 
fied, until the time of Lord Holt. Thus we find in the case of 
Chettle v. Pound, 1 Ld. Ray. 746 (anno 1701), nil habuit in tenemen- 
tis successfully pleaded to debt for rent, and the same doctrine was 
repeated in Kemp v. Goodal, Salk. 277 (anno 1707); and till 
this period certainly no traces of the modern doctrine of estoppel 
appear in any treatise or decided case. 

The origin of that doctrine seems by some writers traced to the 
feudal tenures, and is thought to be found in the reciprocal obliga- 
tions of allegiance and protection there enjoined. See 1 Washb. Real 
Prop. 356. But the feudal system contemplated no estate less than 
a freehold ; and it will be apparent from the statement just made, 
and still more as this inquiry proceeds, how little the equitable 
ideas of the modern estoppel are regarded in the narrow and tech- « 
nical rules which were the direct fruit of that system. 

In the case of Doe d. Knight v. Smythe, 4 M. & 8.347 (anno 1816), 
it is said by Dampier, J.: “ It has been ruled often that neither the 
tenant nor any one claiming under him can dispute the landlord’s 
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title. This, I believe, has been the rule for the last twenty-five 
years, and, I remember, was so laid down by Buller, J., on the 
Western circuit.” This was an action of ejectment, and is perhaps 
oftener cited than any other case as to the modern origin of the 
rule in question; a rule which may be defined as an estoppel in: 
pais of one who has permissive possession to deny the title under 
which he entered so long as that permissive possession continues. 
But the earliest occurrence of this rule in ejectment in any 
reported case is found in Doe v. Pegge, 1 T. R. 758 in notis, 
decided in the year 1785. In this case the defence was that there 
were outstanding terms to attend the inheritance vested in trustees 
and not surrendered, and that, as the plaintiff must recover on the 
strength of his own title, the existence of this outstanding legal 
estate was fatal to recovery. But it was adjudged otherwise by the 
Court of King’s Bench, Lord Mansfield in his opinion saying: 
* There is another distinction to be taken, — whether, supposing a 
title superior to that of the lessor of the plaintiff exists in a third 
person who might recover the possession against him, it lies in the 
mouth of the defendant to say so. ... Nor shall a tenant who 
has paid rent, and acted as such, ever set up a superior title of a 
third person against his lessor in bar of an ejectment brought by 
him ; for the tenant derives his title from him.” And Buller, J., 
to whom the rule is credited by Dampier, J., added: “ An objec- 
tion has been taken at the bar that the plaintiff in ejectment must 
recover by the strength of his own title; the old cases certainly 
say so; but for the last forty or fifty years constant exceptions to 
this rule have been admitted. One case, which is received as clear 
law, is that of a tenant who cannot set up the title of the mortgagee 
against the mortgagor because he holds under the mortgagor, and 
has admitted his title. There was a case before me at Guildhall, 
and I believe another upon the Oxford Circuit of the same nature, 
where a lessee for years had got possession of some mortgage deeds, 
and endeavored to set up that title against the mortgagor; but 
though this showed that the plaintiff had no right to recover against 
the mortgagee, yet I permitted him to do so in that instance and 
*the decision Was acquiesced under.” It is evident here that in 
spite of the general remark “ forty or fifty years,’ — not, by the 
way, distinctly applied to this rule,—and from the way in which 
these eminent judges refer to the rule, and from their loose mode of 
stating it, it was then comparatively recent. No reported case, it will 
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be observed, is referred to as so adjudged. That it was recent is 
further evident from the next case, —— Barwick v. Thompson, 7 T. R. 
488 (anno 1798), — where, on ejectment brought by the Mayor and 
Aldermen of Richmond as guardians of the Free Grammar School, 
the defendant denied their title, and claimed to be allowed to go 
into this inquiry on the ground that he held not under them, but 
under a Mr. Temple, a master appointed by them ; and because the 
plaintiffs had themselves opened the question of title, and had not 
pleaded the estoppel. But the court held the defendant estopped 
by having taken a demise from the plaintiff’s appointee ; yet no 
authorities were referred to, and the rule was applied without being 
in terms stated. . 

An estoppel in ejectment would seem to imply the estoppels in 
all other actions between landlord and tenant, because the former 
seeks for the possession itself, while other actions contemplate only 
the recovery of the fruits of that possession. But, admitting the 
rule in ejectment to have found judicial recognition as early as any 
distinct intimation of it appears, we cannot predicate an earlier 
origin for it than the middle of the last century; while we find the 
same rule in actions of use and occupation expressly held a quar- 
ter of a century earlier. 

We have already said that the acts which by the early common 
law constituted an estoppel in pais were wholly distinct in charac- 
ter from, and contained no hint of, the modern estoppel in pais. 
They were indeed but a few formal acts establishing the title to 
land. Thus the acceptance of an estate in the illustration given 
by Littleton, §§ 666-7, meant of a freehold or a feoffment without 
writing. A lease for years at that day was no “estate,” and is 
invariably designated by him as a “ term of years” merely. The 
same remark applies also to estoppel by “entry” or “livery of 
seisin.” In a word, these cases of estoppel in pais are not of 
equitable estoppel at all, but acts of title as high in their nature as 
deeds, and equally efficacious, at a period before the Statute of 
Frauds, when title passed as well by livery of seisin as by deed: 
2 Smith Lead. Ca. (5 Am. ed.) 642. We cannot therefore look at 
all to these for the origin of the modern rule as between landlord 
and tenant. 

In the year 1738 the 11 Geo. II. c. 19, was passed for the relief 
of landlords ; and by § 14 it was enacted that, “To obviate some 
difficulties that may at times occur in the recovery of rents where 
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demises are not by deed, it shall and may be lawful to and for the 
landlord where the agreement is not by deed to recover a redson- 
able satisfaction for the lands, tenements, and hereditaments held 
or occupied by the defendant in an action on the case [%. e. assump- 
sit] for the use and occupation of what was so held and enjoyed ; 
and if, in evidence on the trial of such action, any parol demise or 
agreement not being by deed, whereon a certain rent was reserved, 
shall appear, the plaintiff in such action shall not therefore be non- 
suited, but may make use thereof as an evidence of the quantum of 
damages to be recovered.” And by § 22, “It shall be lawful for all 
defendants in replevin to avow and make cognizance generally that 
the plaintiff in replevin, or other tenant of the lands and tenements 
whereon such distress was made, enjoyed the same under a grant 
or demise at such a certain rent during the term wherein the rent 
distrained for incurred, which rent has been and still remains due, 
. . « without setting forth further the grant, terms, demise, or title 
of the landlord.” 

It has been suggested by an able judge in a recent very elabor- 
ate and accurate review of the whole subject of tenant’s estoppel, — 
Woodruff, J., in Moffatt v. Strong, 9 Bosw. 57, 65,— that this 
rule of estoppel is founded on this statute, and the construction 
given by the court thereto; and it is certainly noticeable that the 
earliest decisions on these enactments were among the first to apply 
that rule. Thus in Lewis v. Willis, 1 Wils. 314 (anno 1752), in 
indebitatus assumpsit for use and occupation, a demurrer to a plea 
of nil habuit in tenementis was sustained, and the § 14 supra was 
referred to: and a like decision was made in an action of replevin 
in Syllivan v. Stradling, 2 Wils. 208 (anno 1764), where it was 
held that a lessee could not by the plea of nil habuit, &c., compel the 
lessor to set out his title in reply, when he was by the statute, § 22, 
relieved from doing it on his avowry ; the construction being here 
adopted that as the statute had so relieved the lessor, it was the 
intention of the legislature to prevent his title from being brought 
in issue: and it is to be presumed that a similar construction was 
put on § 14 in the former case, although it is not expressly so stated 
in the report, which is extremely brief. But in that former case 
the decision was put expressly on the authority of Prichard v. 
Houlditch, where the same point arose, decided in Hil. T., 13 Geo. 
L., viz. in 1727, or twelve years before the statute of George II. was 
passed. It seems clear, therefore, that the estoppel was not based 
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on this statute, but that this statute was only declaratory of a rule 
of law already established by the courts in the action of assumpsit 
for use and occupation. 

The idea, therefore, that the estoppel in question was founded on 
the statute of George Il. seems without foundation. It is indeed 
part of an error general enough until recently, even in England, 
and frequently either asserted or acted upon in this country, that the 
action of use and occupation was given by this statute, and hence 
the inference seemed direct that this estoppel was the constructive 
creature of this statute. This is so advanced in the case of 
Moffatt v. Strong, supra, and had been stated by Sutherland, J., in 
Featherstonhaugh v. Bradshaw, 1 Wend. 135, and elsewhere; 
and this misapprehension, which involves a twofold error, does not 
seem to have been corrected fully in England before the case of’ 
Gibson v. Kirk, 1 Q. B. 850 (anno 1840), Woodf. Landl. & T. 
(10 ed.) 693. The true statement is, first, that debt for use and 
occupation would lie at common law and before the enactment of 
the statute of George II., and remained wholly unaffected thereby : 
Egler v. Marsden, 5 Taunt. 25; Gibson v. Kirk, supra; and, 
secondly, that “assumpsit [for use and occupation] existed before 
11 Geo. II., c. 19, but until the passing of that act the plaintiff 
was liable to be nonsuited if an express demise was proved. Except 
in that particular, the statute did not make the action maintainable 
where it could not have been maintained before.” Bramwell, B., 
in Churchward v. Ford, 2 Hurlst. & N. 446; Curtis v. Spitty, 
1 Bing. N. C. 15; Beverly v. Lincoln, 6 Ad. & E. 839 n.; Gibson 
v. Kirk, wbi supra. It is admitted in this last case, where the 
whole subject is elaborately reviewed, that no instance of debt for 
use and occupation is found before the statute of George II. in 
any of the old entries, the first case being Stroud v. Rogers, de- 
cided in 1792, cited in Wilkins v. Wingate, 6 T. R. 62; but it is 
nevertheless laid down as unquestionable, and sustained by a con- 
clusive examination of cases, that no such bar was ever applied or 
applicable to this action as had before the statute been fatal to 
assumpsit for use and occupation. 

Now the action of assumpsit had anciently been held inappli- 
cable to the recovery of rent, whether the demise was by parol or 
otherwise. Gibson v. Kirk, ubi supra. But for the convenience 
of the remedy the courts sustained the action wherever they could. 
“ Before the statute of George II. actions of assumpsit for use and 
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occupation had frequently been held maintainable, notwithstanding 
the objection that rent sounded in the realty, and so could not be 
the subject of a mere personal action; the courts apparently 
treating the contracts between the parties as agreements, and not 
leases, and so not concerning the realty, . . . but holding the 
action not maintainable wherever they could not shut their eyes to 
an actual lease, as in Brett v. Read, Cro. Car. 343.” Lord Denman 
in Gibson v. Kirk, supra. And there can be but little doubt that 
in the period immediately following this, and with the prevalence 
of this convenient shape of action, the rule of estoppel as between 
landlord and tenant, founded on the enjoyment of possession by the 
latter, first took its origin; to which the statute of George II. gave 
confirmation while extending its application also to actions of re- 
‘plevin. The character of the rule, so far as determined by its 
origin, must be sought in the features of this action of assumpsit for 
actual possession permissively enjoyed. 

It is a noticeable confirmation of this view of the origin of the 
rule in question, that in Chettle v. Pound, 1 Ld. Ray. 746, before 
Lord Holt in 1701, it was ruled by that great judge that even in the 
technical action of debt for rent, mere possession transferred by 
the lessor to the lessee would have been “ guid pro quo” enough 
to have defeated the plea of nil habwit in tenementis. Now, this 
case was decided thirty-eight years before the statute of George IL., 
and in direct limitation of the doctrine of Lord Coke, that there 
was no estoppel in debt for rent if the lessor had no title, and is a 
strong indication how general the idea of estoppel from mere transfer 
of possession had become. 

Another proof that the origin of this rule was not in the statute 
of George II. is found in the fact that the estoppel was applied in 
actions of debt for use and occupation as well as assumpsit. Now, 
as we have seen, the former action was neither given nor permitted 
by that statute: EHgler v. Marsden ; Gibsonv. Kirk, supra; and yet 
in Curtis v. Spitty,1 Bing. N. C. 15, in debt for use and occu- 
pation, the tenant was held estopped to plead nil habuit, &c., the 
court saying: “ The form of the action here is debt for use and 
occupation, —a form of action not unknown at the common law, 
and not unfrequently resorted to to avoid the difficulties attendant 
on debt for rent. The Statute 11 Geo. II., which recognizes the 
action on the case for use and occupation, made no other difference 
than to extend the remedy. . . . But the action of debt for use 
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and occupation has long prevailed, and has been placed on the same 
footing as assumpsit.” ° 

What was sought to be recovered in assumpsit was not rent 
technically, but compensation de die in diem for actual or potential 
enjoyment, and proceeded on an express or implied promise there- 
for. To the maintenance of the action, however, the relation of 
landlord and tenant and a contract in that character are indispensa- 
ble. If the attitude of the parties excludes the idea of such relation 
or contract, the action will not lie. These are elementary principles, 
and need no citation of authorities. On the enjoyment of posses- 
sion by permission, which was the foundation of this action, the 
modern estoppel in pais, or equitable estoppel of the tenant, arises. 
“ Tt has all the marks of an equitable and none of those of a legal 
estoppel.” 2 Smith Lead. Ca. (5 Am. ed.) 659. Now equitable’ 
estoppel, as defined in all the cases from Pickard v. Sears, 6 Ad. & 
E. 474, down, is a voluntary representation or adoption of a state 
of facts that is intended to produce and does produce such change 
of position in the other party, that the former cannot equitably be 
permitted to show a different state of facts to exist ; which precisely 
covers the estoppel now under discussion, where possession has 
been received or retained by one assuming the position of tenant, 
that is undertaking to restore that possession on the expiry of 
his right thereto. 

We conceive it, therefore, to be clear that the origin and character 

of the tenant’s estoppel are to be found in the essential features of 
this ancient action of assumpsit for use and occupation, at a period 
long antecedent to the statute of George II., and far antedating the . 
tule in actions of ejectment; a view further corroborated by the 
‘fact that when the rule was first enunciated in the latter class of 
actions, it was spoken of as a principle already generally prevail- 
ing, though no decided case in ejectment was cited. Certainly 
the estoppel in ejectment is in no way derivable from the stat- 
ute of George II.; and its existence therein further disproves 
the position of those who look to that statute as the source of 
this estoppel. Nor is it remarkable that the estoppel should first 
have originated in actions of assumpsit for use and occupation ; for 
the innovation on the ancient rule which allowed nil habuit in 
tenementis in every action where the demise was not by indentyre, 
was less where only recompense for past actual enjoyment was 
sought than where possession of the land itself was demanded. 
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Immediately after the beginning of this century we find the rule 
a.well-established canon in all its breadth, and in almost every 
species of action in England and in this country. Thus, as early as 
the year 1809, it was held in ejectment, in the case of Jackson v. 
Harder, 4 Johns. 202,210; in the year 1810, in Galloway v. Ogle, 
2 Binn. 468, also in ejectment, and six years before the remark of 
Dampier, J., in Doe v. Smythe before quoted, the rule is laid down 
in the broadest terms: “ No rule is better settled than that the 
tenant shall not dispute the title of his landlord.” See also, Cauf- 
man v. Cong. of Cedar Spring, 6 Binn. 59, 62, in 1813. So in 
Kentucky in 1815: Phillips v. Rothwell, 4 Bibb, 33; and thereafter 
generally in all the States. And the rule thus broadly stated has 
been as broadly applied. Beside possessory actions, such as eject- 
ment, writ of entry, trespass to try title, and summary proceedings ; 
and actions for rent, or use and occupation, or of replevin, — the same 
rule is applied where the lease is entirely distinct from the foun- 
dation of the action, and the relation of landlord and tenant can 
only appear in evidence, as in trover: Plumer v. Plumer, 10 Fost. 
558; or in an application for an injunction against waste: Parker 
v. Raymond, 14 Mo. 535. It is indeed needless to multiply citations 
to illustrate the application of the rule. 

The characteristic and vital distinction between the ancient 
legal estoppel arising from a demise by indenture, and the 
modern equitable estoppel in pais of the tenant, is, that the latter 
need not be pleaded, but is conclusive in evidence in support of a 
general denial of the case set out or relied on by the opposite 
party. 2 Smith Lead. Ca. *458; Kieran v. Sandars, 6 Ad. & E. 
515; “ But with respect to estoppels in pais, it should seem that 
it is competent in all cases to take advantage of the estoppel with- 
out pleading it.” Veale v. Warner, 1 Wms. Saund. 323, 325; 
n.(d). This properly flows from its being an equitable bar arising 
from the circumstances of the case, no facts being excluded until 
the relation of landlord and tenant distinctly appears, and the case 
does not admit of any of the established exceptions thereto. We 
do not, however, find this rule enunciated till a comparatively recent 
period ; and it may well be presumed to be the natural consequence 
of the equitable character of modern estoppel in pais, and not to 
have applied to the ancient estoppel in pais founded on the high 
ceremonial acts enumerated by Lord Coke ; which certainly appears 
to be the case from Coke’s language in Goddard’s Case, hereinafter 
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quoted. But if this rule did apply to those acts also, it would give 
a strong additional argument to the proposition we propose to 
maintain as the true doctrine of tenant’s estoppel, that this in all 
cases will arise where the relation of landlord and tenant appears 
either by the pleadings or in evidence in support of any plea or 
issue taken. 

This proposition may not seem to involve any thing new to those 
who take literally the general statements of this estoppel in the 
numerous cases which have turned thereon. Nothing is more 
common than its definition as a conclusive bar to a tenant who has 
received possession to deny, while retaining that possession, the 
title of him from whom he received it; and no limit to the mode 
in which the estoppel must appear is generally set. But it will be 
found, on examination, that various of the rules of law derived 
from the ancient strict common-law rule of estoppel have been 
applied in cases of authority, and some even quite recent, in various 
quarters ; and that distinctions founded thereon are still repeated 
by text writers as part of the modern law of tenant’s estoppel. 
Thus it is said that where the demise was by indenture, no estoppel 
can arise, and the tenant is at liberty to plead nil habuit, in ten- 
ementis, unless the indenture is technically pleaded; as in Davis 
v. Tyler, 18 Johns. 490, where it seemed to be regarded as law 
that there could be no estoppel of the tenant unless by sealed 
instrument. See also Naglee v. Ingersoll, 7 Pa. St. 185. And 
the complement of this proposition seems equally confidently laid 
down, that there can be no estoppel to deny title in the general 
action of debt for rent. Davis v. Shoemaker, 1 Rawle, 135. Again, 
it is held in Page v. Kinsman, 43 N. H. 328, and elsewhere, that 
the tenant’s estoppel does not outlast his term, following the princi- 
ple laid down by Lord Coke in the passage above cited, Co. Lit. 
47b. 

The positions thus taken were law only where special pleading 
prevailed as a system, and could not of course survive its abroga- 
tion. “It is a necessary consequence,” says Judge Hare, “ of 
this principle, that in those states where special pleading has been 
done away with by usage or statute, estoppels are conclusive in 
evidence, even though not pleaded.” 2 Smith Lead. Ca. (5 Am. 
ed.) 682. Thus, in Massachusetts, the strict rule that an estoppel 
by specialty could not arise unless this were so pleaded, was 
applied in the case of a record in Howard v. Mitchell, 14 Mass. 
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241, and of a deed in Bartholemew v. Candee, 14 Pick. 167; 
but this doctrine was declared to be altered by the abolition of 
special pleading, in Sprague v. Waite, 19 Pick. 457. Nor is it 
reyived by the requirement in Gen. Stat. c. 129, Sect. 2, § 9, that 
written instruments relied on shall be set out, or their legal effect 
given, as this requires only the legal obligation of the tenant to be 
stated, without the technical conclusion by way of estoppel, which 
is indeed matter of reply, rendered unnecessary by Sect. 23. 

But even where the system of special pleading is in force the 
applicability of any limitations, drawn from the ancient legal 
estoppel by deed, to the modern doctrine of landlord and tenant’s 
estoppel may well be doubted. This latter estoppel, as we have 
shown, was in its original purely equitable, derived from the cir- 
cumstance of permissive possession, and concluding the tenant from 
denying the landlord’s title to the possession he had conferred or 
the fruits of the enjoyment thereof, and, being an estoppel in pais, 
was for the jury, and arose in evidence, although conclusive when 
received by them, even to exclusion of all other evidence concerning 
title. Now the necessity of pleading specially an estoppel such as 
that by record, arose, it would seem, mainly from Goddard's Case, 2 
Co. 46 ; and not from the point involved, but from the language used 
by the reporter, who lays down the rule that if the estoppel is not 
pleaded there is no conclusion, but the issue may be found accord- 
ing to the truth, for the characteristic reason, that “an estoppel is to 
conclude one to say the truth, and therefore jurors cannot be es- 
topped, because they are sworn to say the truth.” It is evident 
from this that no such estoppels in pais as are now understood were 
known to the reporter ; for in these the jury are estopped to consider 
any conflicting evidence as soon as the basis of the estoppel appears 
in evidence, though not pleaded. Thus in Miller v. McBrier, 14 
S. & R. 382, after the lease was produced, the only evidence ad- 
mitted was fraud in its making. So in Dunshee v. Grundy, 15 
Gray, 314, on the demise and attornment appearing, the tenant’s 
evidence of want of title in the assignee was excluded. In Den v. 
Ashmore, 2 Zabr. 261, after proof of the lease, the only evidence 
admissible was proof that the landlord’s title had determined ; and 
in Giles v. Ebsworth, 10 Md. 333, on the fact that avowant had 
demised to the plaintiff appearing, a deed showing no title at the 
time of distress was rejected, because it would also show want of 
title at the time of demise. We could multiply instances indefi- 
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nitely. But Lord Coke’s reasons were not founded on fact. Mr. 
Smith (2 Smith Lead. Ca. *443) remarks on the above that 
‘jurors are not sworn to say the truth, but a true verdict to give 
according to the evidence. Now an estoppel precludes the party 
estopped from offering any evidence to the contrary ; and it is diffi- 
cult to see in what manner the oath of a juror can be opposed to 
the rule that a record shall prevent a party against whom it is 
offered in evidence from producing other evidence to controvert it, 
and that all the evidence being thus one way, viz., with the record, 
the jury shall be bound to give their verdict for the party with 
whom all the evidence is, and against the party in whose favor 
there is no evidence.” Even in regard to estoppels by record or 
other specialty the extreme extent to which cases proceeded under 
the system of special pleading seems to have been that they must 
be pleaded “* when there is an opportunity so to do.”” 2 Smith Lead. 
Ca. * 444. Thus, in debt for rent on an indenture, the distinction 
is stated to be that if the defendant pleads nil debet, the plaintiff 
may avail himself of his estoppel in evidence, but if defendant 
pleads nil habuit, &c., the plaintiff must reply the estoppel, or he 
cannot use it in evidence. Magrath v. Hardy, 4 Bing. N. C. 782. 
This seems justly obnoxious to the comment of the able commenta- 
tor above referred to. “If the law of estoppel be founded on 
justice and good sense, . . . it would be strange to say that the 
accidental form of an issue should deprive a party of the benefit 
of it, and force him to litigate the same question twice over.” 
(p. *445.) The rule itself, whatever be its authority, would, under 
the decisions, be more justly expressed that the party relying on the 
estoppel must plead it only if the point is necessarily brought out 
by his opponent’s plea. Thus in Adams v. Barnes, 17 Mass. 365, 
a judgment of foreclosure obtained by a mortgagee where the defence 
of usury was set up, was held an estoppel in evidence without 
being pleaded, in a subsequent writ of entry brought by a vendee 
of the mortgagor, relying on the usury, but not setting it out in his 
pleadings. ‘“ As to the second question, it is settled that an estop- 
pel like the present, which affects title and estate, shall in general 
have the same effect when offered in evidence as when specially 
pleaded. The exception is where the point in question is presented 
by the pleadings, and is alleged or denied as the case may be, and 
the other party, instead of pleading the estoppel, puts the question 
of fact to the jury.” Jackson J. p. 368-9. And the further reason 
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suggested in support of Lord Coke’s rule, by Judge Hare, 2 Sumth 
Lead. Ca. (5 Am. ed.) 861, that there is an inconsistency in 
“submitting an issue to the determination of the jury, and then 
refusing them permission to decide,” is of little force in view of 
the cases cited above, and, if of any weight, goes altogether too 
far, since the question being merely one of evidence, not of issues 
raised, it would restrict the operation of any estoppel in pais what- 
ever; and courts seem to have been very little deterred from 
applying the estoppel by evidence of title, even where the party 
relying on the estoppel had himself gone into this. Cobb v. Arnold, 
8 Metc. 398; Barwick v. Thompson, 7 T. R. 488. 

Again, the operation of the ancient rule of estoppel, in relieving 
the tenant from its force unless it was by indenture, violated what 
is a cardinal principle of the modern estoppel, and was indeed 
declared to be equally essential in the ancient system ; viz., that 
estoppels should be mutual or reciprocal. This rule is expressly laid 
down by Lord Coke, Co. Lit. 352a; Bacon Abr. Leases, O.; and yet, 
where a lease was by deed poll, the lessor was estopped to deny his 
lease, but the lessee might avoid it by plea of nil habuit, &c. Bacon 
supra; 2 Washb. Real Prop. 464; Shepp. Touchst. 53. But it 
is believed that no such doctrine prevails at the present day, and 
that while the landlord is bound by his lease, the tenant is equally 
bound to restore the possession intrusted to him. 

The complement of the rule requiring the estoppel to be pleaded, 
allowed, as we have stated, the plea of nil habuit, &c., in an action 
of debt for rent. This, as has been seen, was laid down by Little- 
ton, Coke, Brooke, and indeed all the older authorities, was applied 
even by Lord Holt in Chettle v. Pound, supra, and though, perhaps, 
not since decided expressly in any case in England, has been referred 
to obiter as law till a very recent period. Syllivan v. Stradling, 
2 Wils. 208; Smith v. Scott, 6 C. B. N.S. 771,781. So in Davis v. 
Shoemaker, 1 Rawle, 135, on this side of the Atlantic. In Curtis 
vy. Spitty, 1 Bing. N. C. 15, however, in a decision by Tindal, C. J., 
where in debt for use and occupation the bar of the estoppel was 
held to apply equally as in assumpsit, the right of a tenant to 
plead nil habuit, &c., in debt for rent generally does not seem to 
be regarded with much respect. ‘ Admitting,” says that eminent 
judge, “ for the sake of argument, that in an action of debt for rent 
a plea of nil habuit, &c., may still be put on the record, that action 
differs materially from the present. In debt for rent the plaintiff 
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alleges a demise, and it is some semblance of an answer to say 
that he had nothing in the premises to demise.” 

But it may admit of question whether there is so radical a dif- 
ference in debt for rent and for use and occupation, that the 
estoppel should arise in the latter and not in the former action. 
And it is a graver question whether it is sound law, to use the 
language of Mr. Smith, above quoted, “ that the accidental form 
of the issue should deprive a party of the benefit of the estoppel ;” 
a question even more in point here, where there is no specialty 
relied on, and requiring to be pleaded. The reason for the absence 
of estoppel in debt for rent, assigned by Lord Coke, is that a 
demise by one not having a good title did not give to the tenant 
a quid pro quo for his obligations to pay rent and surrender ' 
possession ; in other words, that the delivery of possession without 
title was no consideration for those engagements, because the tenant 
might still be held liable to the true owner in trespass for mesne 
profits or otherwise. But it will be found, on referring to Chettle 
v. Pound, that Lord Holf, so far from adopting, really overrules 
Lord Coke’s position, that the tenant receives no quid pro quo if 
the title is defective; for it is there held that mere possession 
received by the lessee from the lessor, though the title was clearly 
in another, would have defeated the tenant’s plea; and in Smith v. 
Scott, supra, the court says: “ Thus in the case of a demise not 
under seal [7.e. of the tenant] where there has been no entry, if 
debt were brought on the demise,” &c.; so that the doctrine in 
England clearly appears to be that in debt for rent the estoppel 
will arise, if possession is received by the tenant, whatever the 
state of the title. And in this country, in the case of Gray v. 
Johnson, 14 N. H. 414, a count in debt seems to have produced 
the estoppel as well as a count in use and occupation. 

It is indeed difficult to see why the want of consideration sup- 
posed to arise from the tenant’s liability over to the paramount 
. title should not be as conclusive, if that is the reason of admitting 
the plea of nil habuit in tenementis, in actions for use and occu- 
pation as in debt for rent. It is no answer to this to say that debt 
lies on the contract of demise without proof of enjoyment, while 
use and occupation lies for actual enjoyment only ; on the contrary, 
this is exactly a reason for not applying the estoppel in the latter 
action and for holding it in the former; for where there is no occu- 
pation, there is no liability over to the owner of the true title.“ More- 
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over, as we have just stated, proof of actual enjoyment will raise the 
estoppel even in the action of debt for rent, although not pleaded, and 
the action was on the demise only. This was expressly held in the 
case of Moore v. Beasley, 3 Ham. 294. “It cannot be affirmed that a 
person hath nothing in the land of which he has been in possession, 
. hor can it be said of a lessee that he hath no quid pro quo or 
any thing for which he should pay rent, after he has received 
possession from his lessor, and enjoyed without interruption during 
the term.” But we conceive that the true doctrine at this day 
goes even farther than was admitted in Smith vy. Scott, supra; and 
that even if there appears no entry or possession taken by the 
lessee, that he will still be estopped, if he does not show that he 
could not get possession. If the tenant, having the power to enter, 
does not do so, after receiving a demise valid aguinst the lessor, it 
cannot be said that he has received no quid pro quo because he hes 
neglected to avail himself of his right. Estoppels are mutual ; and as 
the lessor would be liable in ejectment if he did not give up posses- 
sion to the tenant, or enable the latter to take it, Sneed v. Jenkins, 
8 Ired. 27; Taylor Landl. & T. (5th ed.) § 177, and cases cited, the 
latter must be held to his side of the reciprocal obligation. Indeed, 
this may not unfairly be inferred from Chettle v. Pound, as there 
possession in the lessor, i.e., so that he could transfer it to the 
tenant, and not possession taken by the tenant, was held to be the 
requisite to sustain the bar of the estoppel. In Vernam v. Smith, 
15 N. Y. 327, an action was brought for rent on a demise in writing, 
but not under seal, and not averring entry by the tenant. Defend- 
ant’s answer, however, showed possession taken by him. It was said 
by Denio, C. J.: “If no entry or occupation had appeared, the 
question whether the ancient rule of the common law [viz., of the 
right to plead nil habuit, &c., in debt for rent] prevails at this day. 
There would not be much appearance of justice in holding that 
where one has taken a written lease of premises and agreed to pay 
the rent, but has not thought proper to avail himself of the right . 
he had thus contracted for by going into possession when he might 
have done so without hinderance from any one, he can defend 
against his engagement by showing that there was a defect in the 
lessor’s title, and that he was not really seised of the land ;” and 
he refers to the language of Tindal, C. J., cited supra. . The 
doctrine thus strongly urged appears to have actually been decided 
in New York in Jackson v. Whedon, 1 E. D. Smith, 141, where 
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on an action for rent, the lease being admitted, it was held the 
lessee was estopped, and that the plaintiff need not show actual 
occupancy ; and in the very late case of Bigler v. Furman, 58 
Barb. 545, where, in an action on a lease by deed-poll, the tenant 
was held estopped to show he was never in possession, unless he 
could prove fraud. 

Nor does it seem that any valid reason can be drawn from the 
frame of the actions of debt for rent, and debt for use and occupa- 
tion, which should make the estoppel apply in the latter and not 
in the former. The former is said to count on the contract, but 
this we have shown rather to be a reason applying the estoppel 
than waiving it; to lie only for an express sum and an expressly 
agreed rate of rent; while the latter is for compensation as die in 
diem, and was supposed not to lie where the rate of rent and terms 
of demise were fixed. But in debt the plaintiff can recover for less 
than he has declared for; and this action will lie wherever indebi- 
tatus assumpsit will. 1 Chitty Plead. 107-8; Walker v. Witter, 
Doug. 6. On the other hand, in use and occupation, as we have 
seen, there must have been a contract, and this performed ; and, it 
is well settled that this action lies, though the demise be express 
in time, rate of rent, and agreed terms. Wilkins v. Wingate, 6 
T. R. 62; Egler v. Marsden, 5 Taunt. 25; Gibson v. Kirk, 1 
Q. B. 850; Wilkinson v. Hall, 3 Bing. N. C. 508; Gray v. John- 
son, 14 N. H. 414. Indeed, in the first of these cases, it was sus- 
tained, although the demise was by indenture; but this seems to 
have been deemed an oversight by Patteson, J., in Gibson v. Kirk, 
1 Q. B. 882; and his view seems supported by Dungey v. Angove, 
2 Ves. Jr. 307, and the late case of Gudgen v. Besset, 6 E. & B. 
986, though on principle no reason can be given why this action 
should not be maintained as well where the express contract of 
demise was by deed as where it was parol, and it may be doubted 
if this limitation was not drawn from the § 14 of the Statute 11 
Geo. II. c. 19, which in no way applies. 

Two cases in Massachusetts may be noticed in this connection. 
In Fuller v. Swett, 6 Allen, 219 n., it was said obiter that no action 
for use and occupation lies where there is an express demise; and 
in Warren v. Ferdinand, 9 id. 357, it was held such an action 
would be defeated if a written demise appeared. No reference is ~ 
made by the court in either case to the statute of George II., and we 
will assume for the purpose of argument that that statute is not in 
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force in this State. But we cannot but feel that both of these cases 
proceeded under the general misapprehension that assumpsit for 
use and occupation was the only form of that action, and that this 
did not lie except by force of the statute of George Il. The action 
of debt for use and occupation, which was always maintainable not- 
withstanding an express demise, unless perhaps by deed, seems to 
have been wholly overlooked. This is the more remarkable when 
we find that in Fuller v. Ruby, 10 Gray, 285, this doctrine of 
debt for use and occupation, and the case of Gibson v. Kirk, were 
fully recognized and applied by Metcalf, J., and an action of debt 
for use and occupation sustained, although there was an express 
demise by deed. With great deference, we cannot but regard the 
two later decisions as in error. 

We consider, therefore, that the application of either branch of 
the ancient rule of estoppel, even under a system of special plead- 
ing, to the modern law of tenant’s estoppel is unfounded in law, 
and not sustained by the weight of authority. And we briefly 
recapitulate our reasons. First, that the modern estoppel in pais 
by evidence is wholly distinct in origin and foreign in character to 
the ancient legal estoppel, and has wholly replaced the latter in 
relation to landlord and tenant. Secondly, that the reason assigned 
by Lord Coke for disallowing the estoppel in debt is unfounded 
in fact, in sense, and in law, and has been by degrees, but essen- 
tially; repudiated by modern decisions. Thirdly, that the modern 
estoppel has been held conclusive in actions identical with the 
ancient action of debt. Fourthly, that it is absurd that in a rule 
of equitable estoppel, “ the accidental form of the issue should de 
termine the right to rely on the estoppel,” and that the relation of 
landlord and tenant shall be abundantly conclusive in one action 
and inconclusive in another for the same subject-matter, while ap- 
pearing as clearly, though not technically, in essentially the same 
way upon the pleadings. 

Without doubt the importance of the points here discussed will 
not be felt practically so much in those jurisdictions where special 
pleading or some code founded thereon is not retained. But even 
there many points derived from the ancient estoppel are still sought 
to be enforced, as part of the modern system, and the whole doc- 
’ trine in all its bearings cannot be in any way properly understood 
without a clear development of the modern rule, and an attempt 
to vindicate the propriety of the broad definition hereinbefore laid 
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down, and by which the various limitations to the doctrine are to 
be tested. 

We assume, then, as our definition of the basis of the estoppel 
under consideration, a permissive possession, actual or potential, 
irrespective of the instrument of demise and of any limits drawn 
therefrom. And this seems to be the view taken by the English 
judges now. Thus in the recent case of Delaney v. For, 2 C. B. 
N.S. 768 (anno 1857), upon counsel urging the rule of Lord Coke 
that an estoppel did not outlast the term demised, Williams, J., 
remarked, “ I doubt whether this sort of estoppel, as now understood, 
where there is no deed, was known in the time of Lord Coke;” 
and in the still later case of Duke v. Ashby, 7 Hurlst. & N. 600 
(anno 1859), where, on ejectment by lessor for breach of covenant, 
lessee attempted to avail himself of a defect of title apparent on the 
lease, but was held estopped so to do, Martin, B., said, “‘ The 
doctrine of estoppel between landlord and tenant is a different sort 
of estoppel from that properly so called. Its object is to create a 
sort of specific performance.” Wilde, B.: “* The landlord puts the 
tenant in possession, and the tenant takes possession from the land- 
lord. These facts, taken together, constitute an estoppel in the 
tenant to deny his landlord’s title.” Pollock, C. B.: “The question - 
is whether, where a person accepts a lease admitting on the face of 
it some infirmity of title in the lessor, the doctrine applies that 
there is no estoppel where the facts appear. I do not think that 
technical doctrine of estoppel applies to the case of landlord and 
tenant.” So Woodruff, J., in Moffatt v. Strong, 9 Bosw. 57, 65, 
says, “‘ At common law no such rule existed”’ (as that tenant should 
not deny his landlord’s title), &c. 

But a similarly clear apprehension of the modern rule of estop- 
pel as the enforcement of a trust to restore the possession of the 
premises delivered as a bailment, does not seem by any means 
universally kept in view. 

Thus it was laid down by Lord Coke in the passage cited supra, 
Co. Lit. 474, “* That if a man take a lease of his owne land by deed 
indented, the estoppel doth not continue after the term ended. For 
by the making of the lease the estoppel doth grow, and consequently 
by the end of the lease the estoppel determines.” It is obvious 
from this last clause, and from the whole context and doctrine, that 
this estoppel was founded solely on the instrument, or rather on 
the seal therein, and on the fact that the lessee was party to an in- 
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denture ; and the conclusion from the instrument, and not from the 
possession, would not outlast the existence of the term agreed. It 
may perhaps be conceded that there is no substantial distinction 
in modern estoppel between the conclusion of a tenant to set up 
his own title, whether existing at the time of the demise or acquired 
during its pendency, and to show the lessor’s want of title, because 
this is outstanding in a third person; and that where one takes a 
demise of his own land and possession thereunder, knowingly and 
without fraud or mistake, he is as much bound to restore that 
possession as if the title was in a stranger. But Lord Coke’s rule 
is so obviously based on the indenture, and not on possession, 
that it is very surprising that this canon should have mistakenly 
applied as a limit on modern estoppel arising from possession. 
Yet in the late case of Page v. Kinsman, 43 N. H. 328 (anno 
1861), it seemed to be regarded as law that an estoppel in no case 
outlasts the term demised.. The action was case for flowage, and 
the defendant sought to estop the plaintiff from controverting his 
title by an indenture of demise of the right to flow given and 
ended some years before suit begun. There may undoubtedly be 
a demise of an incorporeal hereditament (as of tithes, Bally v. 
Wells, 3 Wils. 25) ; but a doubt may well be entertained if posses- 
sion can safely be predicated of it in any such sense that it can be 
said to hold independent of the instrument creating the title or 
retained after this has become fwnctus officio. Where land is 
demised, possession may be retained after the term ends, and will 
exist independently of title; but a right that exists only in user 
cannot be said to be possessed apart from the instrument creating it, 
and the rights conferred thereby. This case, therefore, was wholly 
inapt for the application of the modern doctrine of estoppel. The 
demise, after the term ceased, so far from amounting to an estoppel, 
was only an admission that the lessor had once had title, and 
was hardly admissible in evidence. The decision was right, but 
the doctrine applied had no relevancy. 

Some confusion, however, might arise from the court’s referring, 
as authority for the general doctrine advanced, to the rule that the 
lessee is not estopped to show a determination of the lessor’s title. 
It is enough to state this to show its entire want of connection 
with the doctrine under discussion, —the asserted ending of the 
estoppel by the determination of the term. The latter is the end- 
ing of the lessee’s title, on which his estoppel is not based, but’ on 
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his possession, which still continues ; the former is the ending of 
the lessor’s title, by a change since lessee acknowledged it, viz., 
at the time of the demise, which relieves the tenant, first, for the 
technical reason that the estoppel was only to deny the title existing 
at the time of the demise and to show the change is no denial, but 
a confession and avoidance by matter ex post facto: Walton v. 
Waterhouse, 2 Wms. Saund. 418 a, n. 2 Smith Lead. Ca. *458a; 
and, secondly, for the equitable reason that by the lessor’s own act 
some new party has become entitled since the demise, whose title 
the tenant had never taken the risk of, and by whom he might be 
held liable. It is obvious, therefore, that there is no analogy be- 
tween the cases. 

The court rely mainly on the earlier case of Carpenter v. Thomp- 
son, 3 N. H. 204, where a lease by indenture was held, after the 
term, no estoppel to tenant’s proving title in himself by a deed prior 
to the lease. This case, if in pari materia, would have been in point 
for the later case. It, however, directly sustains the dictum of that 
case, and is the real authority, except a few dicta (perhaps unin- 
tentional) in later cases, for the proposition in question. To limit 
the doctrine to a demise by indenture, as is indeed not done in the 
later cases, is to assert the anomaly — not known at Lord Coke’s 
day — that possession delivered under any other express demise, 
even by deed, will produce estoppel after the term ends, but not 
when by indenture; and we must suppose that no such anomalous 
doctrine is intended. Whether the demise be by indenture or not 
is therefore immaterial. 

As authorities, no cases are cited, except a few referred to by 
Lord Coke himself, and relating to the old common-law estoppel’ 
by deed ; and a few dicta in cases in New Hampshire later than 
Carpenter v. Thompson, where the judges define estoppel as ex- 
isting “during the term;” Gray v. Johnson, 14 N. H. 421; 
Russell v. Fabyan, 27 N. H. 587; in both of which the estoppel 
was sustained. 

It is, however, almost idle to cite authorities, so numerous and 
consistent are they that the estoppel is as conclusive after as during 
the term, being simply concurrent with possession, not with title. 
This is the constant definition, and has been so held from the ear- 
liest cases. See Galloway v. Ogle, 2 Binn. 468 ; Phillips v. Roth- 
well, 4 Bibb, 33; Shelton v. Doe, 6 Ala. 230; Jackson v. Stiles, 1 
Cow. 575; Jackson v. Harper, 5 Wend. 246; Doe v. Mills,-2 
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Ad. & E.17; Willison v. Watkins, 3 Pet. 43,48; Doe v. Smythe, 
4 M. & 8. 347; Doe v. Walker, 3 McLean, 431; Binney v. 
Chapman, 5 Pick. 124; Codman v. Jenkins, 14 Mass. 93; Falkner 
v. Beers, 2 Doug. Mich. 117 ; Fleming v. Gooding, 10 Bing. 549; 
Bailey y. Kilburn, 10 Met. 176; Miller v. Lang, 99 Mass. 18, &c. 
For the tenant is, as is repeatedly stated, bound, not merely not 
to resist the landlord’s title, but to restore to him the possession 
received from him. 

It will be noticed, however, that Lord Coke limits the relief from 
estoppel only to one who takes a lease of his own land. In so far 
as the case may be that here the tenant does not receive possession 
from the lessor, but, being in possession, takes such a lease, it 
forms part of a doctrine which has received no inconsiderable de- 
velopment recently as to the rights of such a lessee, provided he 
labored under mistake as to the true state of the title so admitted 
by him. This will be later examined in its due connection. 

Again, it was a well settled rule of the ancient estoppel that it 
could not obtain where the truth appeared. Co. Lit. 352a; and 
see Goddard’s Case, 2 Co. 4b, commented on ante. But this is 
clearly otherwise as between landlord and tenant; and the very 
recital of the defect in the lease is regarded as a recognition thereof 
by the lessee, and consequent waiver on his part to take advan- 
tage of it. Duke v. Ashby, T Hurlst. & N. 600; Morton v. Woods, 
9 B. & S. 632, 648-50. 

Still another rule which seems to have been singularly misun- 
derstood and misapplied is, that there is no estoppel where an in- 
terest passes. Co. Lit. 475; 2 Washb. Real Prop. 463,478; Shep. 
Touch. 53 n. (6). This canon has its legitimate scope in conveyances, 
or even in leases (but solely in reference to the lessor) to this ex- 
tent, that the high operation of an estoppel to transfer an estate 
afterwards acquired (as in Webd v. Austin, 7 M. & G. 701; Stur- 
geon Vv. Wingfield, 15 M. & W. 224, in leases) will not be invoked 
if any interest passed by the conveyance or demise. The warranty 
or covenant will be limited to the actual quantum of interest pos- 
sessed by the grantor or lessor, and no estate by estoppel will arise. 


But if the rule be, as it sometimes is, applied literally and in respect. 


to lessees, it would bar the estoppel in every case of a valid demise, 
and the tenant would be at liberty to put the landlord to proof of 
title, simply because that title was good; whereas the intention of 
the estoppel is to relieve the landlord of any such burden equally, 
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whether his title was good or bad. It will, however, be found that, 
as applied to lessees, the meaning of the rule simply is that the 
lessee may show that the lessor had but a limited interest at de- 
mise, and that this has since been determined ; or, as the rule is now 
familiarly stated, that the lessee may show the lessor’s title de- 
termined. Thus in Brudenell v. Roberts, 2 Wils. 143, lessee was 
allowed to prove that the lessor was only a tenant for life, and 
that no reversion descended to the plaintiff, who was his heir; in 
Smallman v. Agborrow, 2 Rolle, 401, 441, that the land demised 
helonged to the lessor’s wife, who had since died ; in Blake v. Fos- 
ter, 8 T. R. 487, the same state of facts; in England v. Slade, 4 
T. R. 682, that lessor was only a tenant for certain years expired 
since demise; and in Doe v. Seaton, 2 C. M. & R. 728, that the 
lessor was only a life tenant, and that the life had expired before 
plaintiff began his suit, though since he acquired title. And as 
estoppels are mutual, the lessor, tenant for life, demising for years 
could, on his part, avoid the lease after the life dropped, and he 
had acquired a reversion in fee. Co. Lit. 475; 2 Washb. Real 
Prop. 478; and see 2 Smith Lead. Ca. * 438, * 457. 

If we have at all succeeded in our endeavor, first, to distinguish 
the modern estoppel of a tenant to deny his landlord’s title from 
the ancient legal estoppel by indenture, in its origin and salient 
features; and, secondly, to trace its development into the clear 
position of the enforcement of a trust to restore a permissive pos- 
session or bailment to the hands from which it was received, — it 
will be a work of little difficulty to appreciate the just limitations 
set in modern cases to the binding power of this trust. 

That the estoppel enures, both as to its benefit and burden, to 
privies in law, Parker v. Manning, 7 T. R. 587; Doe v. Austin, 9 
Bing. 41; blood, Den v. Murray, 6 Ired. 62 ; Blantin v. Whitaker, 11 
Humph. 313, and estate, Palmer v. Ekins, 2 Ld. Ray. 1550 ; Russell 
v. Allard, 18 N. H. 222; Hilbourn v. Fogg, 99 Mass. 11; Louer v. 
Hummell, 21 Pa. St. 450, is a rule as applicable to this species of 
estoppel as to the strict estoppel at common law: 2 Washb. Real 
Prop. 479-480, and cases supra ; and hence, on the one hand, the 
assignee of the landlord can as certainly avail himself of it, as, on 
the other, the assignee or other party holding a derivative title from 
the tenant is subjected to it. And the rule seems well settled, 
notwithstanding some conflicting dicta or even decisions, that the 
tenant can no more dispute the title of the lessor when asserted by 
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or in the hands of the assignee of the latter than when it was held 
by the lessor himself. But he may show that it was never validly 
transferred. Gillett v. Mathews, 45 Mo. 307 ; Dunshee v. Grundy, 
15 Gray, 314; Bergman v. Roberts, 61 Pa. St. 497. Thus, in this 
last case, it was held that such an inquiry did not oust the jurisdic- 
tion of the justice of the peace, when by statute any issue of title 
had that effect. This simple and intelligible limit to this exception 
to the tenant’s estoppel would have always prevailed, if the ambigu- 
ous and misapprehended decisions in a few English cases (Noke v. 
Awder, Co. El. 436 ; Whitton v. Peacock, 2 Bing. N.C. 411; Car- 
vick v. Blagrave, 1 Brod. & B. 531), and the formal requirement 
of special pleading that an assignee shall set out the title under 
which he claims, led to the supposed ‘rule that the assignee of a 
reversion which enured by way of estoppel merely could not avail 
himself thereof in an action of covenant, although the lessor might 
have so done. For it was considered, under the operation of the 
rule alluded to, that proving a valid transfer of the reversion in- 
cluded not merely proof that the act of transfer was valid, but that 
the title was one capable of transfer. Thus in Lennon v. Palmer, 
5 Ir. Law, 100, 105, it is said: “In an action of covenant by the 
assignee of the lessor against the lessee, it is essential that the 
plaintiff should show that the lessor demised ; that he had a rever- 


sion in the premises capable of being transmitted; that it was — 


assigned to the plaintiff, and that the plaintiff was seised of the re- 
version at the time of the breach complained of.” It was accord- 
ingly held that if the defect in the lessor’s title, or his entire want 
of one, appeared upon the lease or the pleadings, the estoppel was 
avoided. To this extent went Noke v. Awder, supra; Pargeter v. 
Harris, 7 Q. B. 708; Portmore v. Bunn, 1B. & C. 694. This is 
under the rule in question, and sound wherever special pleading 
prevails. But it was also intimated in Whitton v. Peacock, that 
the assignee of a reversion by way of estoppel could not have cove- 
nant, although a reversion in fee appeared on the face of the lease, 
and that the lessee could successfully impeach the title; and in 
Carvick v. Blagrave, a lessee was allowed to controvert the limited 
title set out by the assignee, although it was the same as that re- 
cited by the lease. ‘ The lessee,” say the court, “is under no en- 
gagement, nor liable to any one but the legal assignee.” But the 
case of Whitton v. Peacock was shown by Parke, B., in Gouldsworth 
v. Knights, 11 M. & W. 337, to have turned, not on the broad rule 


XUM 


ESTOPPEL OF A TENANT TO DENY HIS LANDLORD’S TITLE. 25 


sought to be derived from it, but on the fact that the title was 
copyhold, and incapable of transfer by the mode adopted ; while in 
Carvick v. Blagrave, the lease was not pleaded nor set out, and it 
is admitted that if it had been “the plea,” denying title ‘ would 
have been bad, whatever shape it assumed.” This case, therefore, 
really shows that the transfer, and not the capability of transfer, 
of the title is the question open to the tenant outside of the estop- 
pel, instead of the opposite. And the doctrine is so stated, 1 Smith 
Lead Ca. *38 a-g, where the subject is fully discussed, with a full 
review of the cases; and 2 Wms. Saund. 207d, 418c, n. (d). 
And the former discussion has been cited with approval, and the 
question settled in accordance therewith, in Cuthbertson v. Irving, 
4 Hurlst. & N. 742, 8. c. in Cam. Scace. 6 id. 135. 

The English law, as settled in this last case, seems to be that 
while the rules of pleading still in form require the assignee to set 
out as well as prove a title capable of transfer by assignment, 
though the lessor is bound to no proof of title, yet the assignee may 
satisfy that requirement by averring the lessor’s title to be in fee, 
if nothing to the contrary appears in the lease, and the lessee is 
estopped to deny this to be the case. This doctrine, so solemnly 
affirmed, is the more noticeable from the fact that during the first 
argument, the plaintiff’s general averment was considered by the 
judge so objectionable that he said he would on motion have “ com- 
pelled the plaintiff to declare in the old form,” i.e., to set out lessor’s 
title ; or, in other words, the court objected to a general truth, and 
required a particular falsehood. 

It will be noticed that this requirement only exists where special 
pleading is in force, and merely in the action of covenant or where 
a covenant is to be enforced, and is necessitated only by the Statute 
32 Hen. VIII. c. 34, which enabled assignees of the reversion to 
take advantage of covenants and conditions in the lease. Where 
the lessee’s obligation is not under seal, no such requirement is 
made on the assignee; but he can recover relying on the estoppel, 
if only he prove a valid transfer to himself by the lessor. Rennie 
v. Robinson, 1 Bing. 147; Dunshee v. Grundy, 15 Gray, 314. It 
is somewhat remarkable that the requirement in question should 
outlive the abolition of profert. (Procedure Act, 1852.) 

Where, however, special pleading does not exist, the lessee is as 
much estopped to dispute the title of a.valid assignee as of the 
lessor, and the former need aver no title. Thus in Patten v. 
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Deshon, 1 Gray, 325, 326, in an action for rent on a sealed lease 
by an assignee of a lessor who was only a tenant for years him- 
self, Shaw, C. J., says: “ The plaintiff would have no occasion to 
set forth the lease from Hayward to Walker [the assignor] by 
which Walker became tenant for years, and therefore had an inter- 
est and right to let, because it would not have been competent for 
Deshon to deny that Walker had an interest to pass by his lease ; 
in other words, he could not plead against the claim of his lessor 
or the assignee of his lessor nil habuit in tenementis.” So in 
Bailey v. Kilburn, 10 Mete. 176, the successor of a lessor who 
had but an equitable title was allowed, in an action of trespass quare 
clausum brought by the lessee, to avail himself of the estoppel in 
evidence, though he had only pleaded soil and freehold. So in 
Benedict v. Morse, ib. 223, and the numerous cases on the same 
point, where the alienee of the lessor at will has been permitted, in 
summary proceedings against the lessee, to rely on the estoppel, 
although the very alienation which gave him title terminated the 
title of the tenant, and turned him into a trespasser. 

A cognate yet somewhat different question arises, whether one 
actually in possession who has paid rent or otherwise acknowl- 
edged, or attorned to, or even taken a lease from, the supposed 
owner of the title under a mistake as to the true state of the title, is 
estopped to show this, or may without eviction, actual or construc- 
tive, deny the asserted title in any action brought on the strength 
of it; and it cannot be denied that the cases sustain his right to 
do this, and that this right seems in such a case to flow naturally 
from the recognized definition of estoppel. This doctrine has been 
carried so far, that in two cases elaborately considered and decided 
by a majority opinion in the Supreme Court of California, — Tewks- 
bury v. Magraff, 33 Calif. 237, and Franklin v. Merida, 35 id. 
558, —it is held that the mere fact of prior possession will enable the 
occupant to deny the title he has recognized, even if such recog- 
nition was wholly without mistake as to the state of the title. As 
a necessary consequence of this position, the court are compelled to 
admit the right of the tenant to deny the assignee’s title where he 
was estopped to contest the lessor’s; a conclusion we have just 
found wholly unwarranted. That the estoppel arises from delivery 
of possession is the cardinal principle for which we have %een 
contending ; but the point overlooked by the court is that the legal 
assignee is identical with the assignor, and possession is given by 
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the other, no point of time occurring when any underived occu- 
pancy by the lessee begins. But as there is a large class of cases 
referred to by the court, arising both in England and the United 
States, which, while they by no means sanction the sweeping effect 
of mere possession claimed by the California court, do neverthe- 
less concede to the party in possession considerable range of inquiry 
into the title he has admitted by mistake, and deserve a careful 
consideration at our hands. 

It will be remembered that by the Statute 4 & 5 Anne, c. 16, no 
attornment is necessary to transfer the privity of landlord and 
tenant to persons holding derivatively from the original parties. 
It is also unquestioned that the lessor’s title, as it was at demise, 
is as unimpeachable in the assignee’s hands as in the lessor’s. It 
will accordingly be found in the cases about to be considered, that 
the ground of decision has been either that the party claiming the 
estoppel did not legally succeed to the original lessor, or that he 
was a stranger to the land until acknowledged by the occupant, 
and the latter was permitted to show that acknowledgment to have 
been under a mistake, because while delivering the possession is 
an act of wholly unequivocal character in settling the relation of 
the parties as landlord and tenant, and the estoppel arises at once 
and inevitably, a mere acknowledgment or attornment, unaccompa- 
nied with such delivery, is only evidence of tenancy, and does not 
rise to the weight or conclusiveness of an estoppel, while from the 
facts any doubt exists that it was intelligently done. 

The earliest case was Rogers v. Pitcher,6 Taunt. 202 (anno 
1815). This was replevin by the lessee of A. against C., to whom 
A., after conveying to B., had given a warrant to confess judgment, 
and to whom the tenant had thereupon paid rent and attorned. 
The latter was held not estopped to show the conveyance to B. in 
ignorance of which he had paid rent; and rightly, for C. was no 
legal assignee of the title held by A. at the time of the demise. 
That title was conveyed to B.; and the tenant could have shown 
this determination of A.’s title against A. himself. Gravenor v. Wood- 
house, 1 Bing. 38 (1822), was nearly identical, but was a dictum 
merely ; and in a second hearing in the same case (2 Bing. 71) the 
tenant was estopped apparently because he had expressly attorned 
with knowledge of the state of the title. See Woodf. Land. & T. 
(9th ed.) 218. In Fenner v. Duplock, 2 Bing. 10 (anno 1824), the 
case was that Fenner leased from Duplock in 1812, who held. under 
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Collins, a life tenant. The latter died in 1815. Thereupon Judge, 
who succeeded to the title on Collins’s death, claimed rent from Fen- 
ner, who refused to acknowledge him as lessor, and still paid rent to 
Duplock; but in 1821, on Judge renewing his claim, Fenner acknowl- 
edged him, and refused to pay Duplock, who distrained. This case, 
but for the new attornment apparently made to Duplock by paying 
him rent after the expiry of his title in 1815, upon Collins’s death, 
would have simply been an instance of the well known rule that 
the tenant might show his lessor’s title determined. But it was 
considered that he had not lost this right by such attornment, as 
this was made in ignorance of the true state of the title. Gregory 
v. Doidge, 3 Bing. 474, decided in 1825 on authority of the pre- 
ceding cases, presented a like state of facts; the lessee of a tenant 
for life being held not estopped after the latter’s death to deny the 
title of one whom he had supposed entitled, and had accordingly 
acknowledged by mistake as his landlord. 

These cases fairly illustrate the character of the decisions on 
this point; and not to examine the cases at needless length, the 
result seems clearly to be that in order to the occupant being 
allowed thus to contest the title he has acknowledged, his own title 
must be good, at least guoad the one he seeks to dispute, and his 
acknowledgment must have been under an actual mistake. Where 
these facts coexist, he may explain his acts, and show that they were 
not binding as an estoppel by attornment. 

Thus in Doe v. Brown, 7 Ad. & E. 447, there was express mis- 
representation. So see Gleim v. Rise, 6 Watts, 44; Alderson v. 
Miller, 15 Gratt. 279; Givens v. Mullinaxz, 4 Rich. 590; Thayer 
v. United Bro., 20 Pa. St. 60. Mere payment of rent has been 
regarded as per se less conclusive than express attornment, and 
more generally open to explanation. Cases cited supra; also Doe 
v. Barton, 11 Ad. & E. 307 ; Doe v. Francis, 2 Moo. & R.57; Berg- 
man v. Roberts, 61 Pa. St. 497 ; Shelton v. Carroll, 16 Ala. 148. 
So also a mere acknowledgment: Washington v. Conrad, 2 Humph. 
562, 565; Pierce v. Niz, 34 Ala. 183 ; or offer to pay rent; Stokes 
v. McKibbin, 13 Pa. St. 267. And where the mistake is clear, 
even submitting to a distress (Knight v. Cox, 18 C. B. 645), an 
express attornment (Cornish v. Searell, 8 B. & C. 471), or agree- 
ment (Ingraham v. Baldwin, 9 N. Y. 45), or even receiving a lease 
(Schultz v. Elliott, 11 Humph. 183), will not create an estoppel. 
But if no mistake existed, the estoppel is complete, and payment 
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of rent or agreement to hold under the lessor (Doe v. Wiggins, 4 
Q. B. 367; Hall v. Butler, 10 Ad. & E. 204; Doe v. Wilkinson, 
3B. & C. 413; Ingraham v. Baldwin, 9N. Y. 45; Miller v. Lang, 
99 Mass. 13), or submitting to a distress (Cooper v. Blandy, 1 Bing. 
N. C. 45; Panton v. Jones, 3 Campb. 372), is conclusive. 

In other cases, as we have seen, the ground of decision was the 
well-settled rule that the tenant might show the lessor’s title 
‘determined, whether in the hands of the lessor or of his assignee, 
and even though he had paid rent since, if by mistake: Fenner v. 
Duplock, supra ; Claridge v. Mackenzie, 4 M. & G. 143. A like 
principle seems to have obtained where the tenant in possession 
was induced to attorn or pay rent to a person about to take the title 
on the faith of an arrangement by the latter, which subsequently 
fell through ; and the tenant was allowed to show this in defence 
to an action by such person. Brook v. Biggs, 2 Bing. N. C. 572; 
Hoperaftv. Keys, 9 Bing. 613 ; Accidental Death Ins. Co.v. Macken- 
zie, 10 C. B. N. 8. 870. Indeed, in most cases where the attornment 
was under mistake, though there was no actual misrepresentation, 
the same principle seems to have been applied; for the tenant at- 
torned to a title supposed to be the identical title which existed at 
the time he entered under his demise, and this might be regarded 
as determining when found not to be the one which he acknowl- 
edged ; and several cases seem to go upon this ground: Swift v. 
Dean, 11 Vt. 333; Gravenor v. Woodhouse, 1 Bing. 38. 

It seems to be the law that subject to the limitations just sug- 
gested, if mistakes actually exist, there is no limit as to the char- 
acter of those that will relieve from estoppel, nor is this relief 
anywhere conditioned on the employment of reasonable diligence 
by the tenant; cases supra; although a different rule prevails in 
regard to one who purchases from the tenant in ignorance of the 
true title; Thompson v. Clark, 7 Pa. St. 62; Cooper v. Smith, 8 
Watts, 536 ; Jackson v. Davis, 5 Cow. 129; or any limit to the 
defects the tenant may show in the title of the party relying on 
the estoppel, for he may prove title in a stranger to whom he has not 
attorned, and by whom he has not been evicted: see cases supra. 

The cases heretofore decided in Massachusetts do not certainly 
go any further in support of this exception to the lessee’s estoppel 
than to allow it subject to the conditions above stated ; and the excep- 
tion itself has as yet not been recognized expressly by any case. 
In Codd v. Arnold, 8 Met. 398, the defendant was held estopped to 
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deny plaintiff’s title by taking a lease from the latter, although he 
offered evidence of an occupancy preceding the lease, and the plain- 
tiff himself went into the question of title. In Dunshee v. Grundy, 
15 Gray, 314, defendant was held estopped to show that the party 
to whom he had attorned took the title under an instrument not 
intended to be an assigument. In Hogan v. Harley, 8 Allen, 525, 
defendant, who had occupied in right of his wife, and agreed after 
her decease to rent of her brother, who was one of her heirs, was’ 
held estopped to deny his title. In Miller v. Lang, 99 Mass. 13, 
the defendant occupying in right of his wife was held estopped to 
resist the title of one from whom, while so occupying, he took a lease 
for a year, which expired before action brought. In Hawes v. Shaw, 
100 Mass. 187, the court, in a summary proceeding for possession, 
held defendant estopped to deny the title of persons from whom, 
after an unauthorized entry on land claimed by them, he had taken a 
lease, though he had since been notified by another claimant of 
the same premises (subsequently held to be the true owner, Trafton 
v. Hawes, 102 Mass. 533) not to pay them rent. It may, however, 
be safely considered that within the limits at first suggested, the 
right of one lawfully in possession to avoid the effect of an attorn- 
ment or lease, or acknowledgment by payment of rent or otherwise, 
improvidently made, will hardly be denied even in Massachusetts, 
in view of the weight of authorities which sustain the doctrine ; 
and some countenance is given to this by Hogan v. Harley, supra, 
where it seems admitted that defendant, notwithstanding his attorn- 
ment, might show that other parties were entitled, and that he held 
under them. 

In the case of Accidental Death Ins. Co. v. Mackenzie, supra, 
beside the ground upon which the decision may well rest, as stated 
above, the court apply the rule of Lord Coke, heretofore discussed, 
that the estoppel by indenture of demise to one of his own land 
does not survive the term of the indenture. The inapplicability of 
this rule both to the law of modern estoppel, which is founded on 
possession, and not on the seal in the demise, and to the exception 
to that law just considered, based on the equitable circumstance 
of a mistake in attorning by a tenant lawfully in possession, has 
been already sufficiently discussed, and does not need further com- 
ment. But the application of that rule, whatever its authority, in 
this case is remarkable, from the fact that here there was no inden- 
ture, but merely a verbal demise, and the only determination of the 
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term was by the notice to quit given by plaintiff prior to bringing 
ejectment. Now if the law were to be that the relief from estoppel 
allowed by Lord Coke on the expiry of the term of the indenture, 
would equally arise when a term was ended by a notice to quit, the 
surprising result would be reached that no landlord could bring 
any proceeding to recover his land without opening up the whole 
question of title, and losing all benefit of the estoppel, for every 
such proceeding requires the term, that is, the tenant’s title, to be 
ended before it will lie; and in actions of this character the estop- 
pel would not arise at all. Yet this result, absurd as it is, is but 
the legitimate deduction from the doctrine heretofore considered, 
that the estoppel exists only during the term demised. The doc- 
trine was, it is true, limited to a demise to the tenant of his own 
land; but this does not give it greater weight, for he is estopped to 
show title in himself as in a third party if it existed when he took 
the demise. See Miller v. Lang, Cobb v. Arnold, and other cases 
cited above. We have felt that the authority of the court in which 
this case was decided, and the apt illustration here afforded of the 
unsoundness of the doctrine suggested and already criticised by 
us, justified the space we have here given to this decision. 

As the estoppel of the tenant begins by permissive possession, it 
will continue so long as possession is retained by permission. 
2 Dane Abr. 443 ; Binney v. Chapman, 5 Pick. 124,129. Hence, 
if either of these conditions fail, the estoppel ceases. If posses- 
sion is taken away, or the tenant is evicted, he no longer owes 
allegiance to one who does not protect him. Hence the first rule, 
that eviction bars estoppel. If again the lessor, by the determination 
of his title after the demise, loses the power to permit possession, 
the tenant is at liberty to show this; and hence arises the second 
rule, that the tenant may show his landlord’s title determined. 
This latter rule we have already sufficiently noticed, first, in de- 
fining its character as no denial of the lessor’s title, being a con- 
fession thereof and avoidance by matter ex post facto, and its 
equitable foundation in the liability of the tenant to the party 
newly entitled; and, secondly, stating several of the early cases 
usually placed under a different head, but really illustrations of 
this rule. The rule itself is too well settled to require an extended 
citation of authorities either to establish or illustrate it: see 
Walton v. Waterhouse, 2 Wms. Saund. 418, n.(¢); Taylor Landl. 
& T. (5th ed.) § 707; but it is sometimes stated in too limited a 
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manner, from a misapprehension of its true basis; viz., protection 
of the tenant by allowing him to show that he still acknowledges 
the old title in the hands of the new owner. Thus in a recent 
work of authority, 1 Washb. Real Prop. 359, the lessee’s right to 
show determination of the lessor’s title is conditioned on the fact 
that “the lessee has an independent right to the possession;” and 
on p. 361 it is said: “ But still, if the tenant enters, &c., and contin- 
ues to occupy, and without what would be tantamount to an eviction, 
he cannot . . . show that his lessor’s title has determined since the 
making of his lease.”” By “ tantamount to an eviction” we presume 
constructive eviction in its fullest extent intended ; but that, as we 
shall see later, means only that the lessee may yield to any assertion 
by the adverse title, and attorn thereto, and does not include assent 
to, and reliance on, that title unasserted. Now, if the lessee must 
prove either actual or constructive eviction, his right to show such 
determination would be superfluous. But there can be no doubt 
that the lessee may resist the lessor by proof of his alienation of 
title, though unasserted by the alienee, and that exactly therein is 
the difference between such determination and a defect in, or want 
of, title existing when the lease was made. 

This will readily appear from the cases. In Jackson v. Harper, 
6 Wend. 666, 670, the court say: “ A tenant cannot dispute the 
title of his landlord so long as it remains as it was at the time 
the tenancy commenced, but he may show that the title under 
which he entered has expired or been extinguished ;” and accord- 
ingly the tenant who neither had title himself nor had been evicted, 
was allowed to show that the title had passed from lessor. In 
Den v. Ashmore, 2 Zab. 261, the defendant was allowed to show 
that his lessor held under a deed which merely conveyed a life 
estate, since determined; no eviction appeared, and although de- 
fendant had title by possession, yet that possession existed when 
the lease was made. The same facts existed in Jackson v. Davis, 
5 Cow. 123,135. In Giles v. Ebsworth, 10 Md. 333, there was 
no eviction, but plaintiff in replevin offered to show a deed by avow- 
ant conveying away the title; this was held to be inadmissible 
because dated before the demise, but that it would have been 
admissible if subsequent to the demise. The same doctrine seems 
maintained in Clarke v. Byne, 13 Ves. 283; Binney v. Chapman, 
5 Pick. 124, 129; and other cases: and numberless cases could be 
cited where the right is stated without any mention made of 
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eviction asa requisite. In England v. Slade, 4 T. R. 682, the lead- 
ing case on this subject, the tenant showed neither eviction nor 
title, but simply that lessor was tenant for a term of years, and 
that this had expired. And in Doe v. Edwards, 5 B. & Ad. 1065, 
it was held that the tenant might successfully resist the landlord’s 
action of ejectment, by showing that since the demise he had mort- 
gaged the title, although there was no attornment to, or claim by, 
the mortgagee, and the interest of the mortgage was not even in 
arrear. We are aware of but a single case which holds eviction 
necessary ; and that is Syme v. Sanders, 4 Strobh. 196, decided by a 
majority opinion of three to two judges, which against the uniform 
current of authority is of little weight. Care must be taken not to 
be misled by cases — and they are numerous — where both defences 
concurred, viz., determination of the lessor’s title, with eviction or 
title in the tenant. But in none of these was the existence of both 
defences declared necessary. * 

In some cases, however, it has been insisted that the determi- 
nation of the lessor’s title would not avail the lessee, unless the 
latter had attorned to the new owner. Holt v. Martin, 51 Pa. St. 
499; Evertsen v. Sawyer, 2 Wend. 507. But this requirement, 
which seems to rest on a misconception of the real ground of this 
defence, is not apparently still insisted on in New York. Simers v. 
Saltus, 3 Denio, 214; Whalin v. White, 25 N. Y. 462, 465. In 
England the rule was thus laid down by Lord Ellenborough at Nisi 
Prius in Balls v. Westwood, 2 Campb. 11, in an action for use and 
occupation, contrary to the well-settled rule in ejectment, established 
in England v. Slade and other cases, and without any apparent 
reason for the distinction. But the soundness of his ruling has since 
been doubted, and the ancient rule affirmed, see Walton v. Water- 
house, 2 Wms. Saund. 418, n. (¢) ; Doe v. Barton, 11 Ad. & E. 307. 
The case in Pennsylvania seems to assume the law, and gives no 
reasons or precedents; while the weight of authority is certainly 
against any such doctrine, and the principle has already been too 
fully set forth to need repetition. 

Where, however, the title of the lessor has not been determined 
by his own act since the demise, but his want of title existing at 
the time of demise had been made operative by the assertion of the 
true title by the party holding it, and is no longer dormant, the les- 
see may avail himself of this on one or sometimes both of the 
grounds heretofore stated. First, if the paramount title is estal- 
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lished by suit against the lessor, this may be pleaded, on the prin- 
ciple just considered, as a determination of the lessor’s title. If 
asserted by entry on and ouster of the lessee, the eviction is of 
course a defence, as the possession warranted by the lessor is no 
longer retained ; although, as the latter’s title is not judicially de- 
termined, the lessee has the burden of showing the right of the 
party entering to be paramount. Taylor Landl. & T. (5th ed.) 
$310. But if the hostile title has been asserted by suit against the 
lessee, to which the lessor was not privy, it seems to have been con- 
sidered by some courts that the lessee cannot yield thereto, attorn 
to the plaintiff, and then set this up as a defence against the lessor, 
unless he has given timely notice to the lessor of the pendency of 
that suit. 

As this defence depends on the doctrine of constructive eviction, 
a few words thereon seem proper. It was early held in this coun- 
try by some courts that an ouster, not made under legal process, 
was incapable of being pleaded as an eviction, and was no breach 
of the covenant for quiet enjoyment. Lansing v. Van Alstyne, 
2 Wend. 563 n.; Webb v. Alexander, T id. 281; Greenby v. Wil- 
cocks, 2 Johns. 1. And when the rigidity of this doctrine was 
relaxed, and an entry in pais and ouster was held such a breach, 
it was still insisted, especially in New York, that there must be 
actual entry and expulsion in order to the successful plea of an 
eviction. Waldron v. MeCarthy, 3 Johns. 471; Kortz v. Carpen- 
ter, 5 id. 120; Kerr v. Shaw, 13 id. 236. 

But this doctrine has generally been held otherwise: Grist v. 
Hodges, 3 Dev. 198 ; Ross v. Dysart. 33 Pa. St. 454; Booth v. Stary, 
5 Day, 275; and latterly even in New York: Simers v. Saltus, 
8 Denio, 214; Greenvault v. Davis, 4 Hill, 643 ; St. John v. Palmer, 
5 id. 599; Whalin v. White, 25 N. Y. 462, 465; and certainly 
was always so in Massachusetts, from the earliest times: Hamilton 
v. Cutts, 4 Mass. 349; Morse v. Goddard, 13 Metc. 177; and may 
be considered as the settled law in this country, resting on the ~ 
equitable principle that it is idle to require the tenant to be expelled 
and readmitted, provided the real title has been adversely asserted 
against him. Rawle Cov. Title (2d ed.), 264. 

It will therefore be apparent that the question is one simply of 
good faith. If the tenant has actually been called upon, either for 
possession or rent by the paramount title, and it was on the point 
of being asserted against him, and he yielded thereto, he subjected 
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himself to just so much additional burden of proof as was requisite 
for the protection of his former lessor ; to wit, showing not merely 
that the title to which he yielded was really paramount, but that 
he was in fact forced to yield to it. The law must be regarded as 
settled in the same way in England: Woodfall Landl. & T. (10th ed.) 
871: by the Courts of King’s Bench (Hawkes v. Orton, 5 Ad. & E. 
867; Doe v. Barton, 11 Ad. & E. 307) and of Exchequer (Mayor v. 
Whitt, 15 M. & W. 577) in accordance with the law in this country. 
In the recent case of Delaney v. Fox, 2 C. B. N.S. 768, doubt was 
thrown on this doctrine by some expressions of the judges; Cock- 
burn, C. J., saying: ‘To admit evidence of constructive eviction 
might operate seriously to the prejudice of the landlord, for he 
might be deprived of an advantage which the law gives him by his 
tenant’s agreeing to attorn to another on the mere threat of an 
ejectment. Here there was nothing which can be construed as a 
constructive eviction, even if that would suffice, though, as at pres 
ent advised, I think it would not.” And Willes and Creswell, JJ., 
concurred. But Williams, J., said: ‘“‘The tenant may show the 
lessor’s title expired . . . reference has been made to the rule of 
constructive eviction. That is no departure from the rule above 
stated.” And as appears from the remark of the Chief Justice, the 
case did not involve this question, and the above were wholly obiter ; 
while in the later case of Emery v. Barnett, 4 C. B. N.S. 423, the 
same court held that an entry by the one claiming to hold the 
paramount title, if wholly without compulsion of the tenant, was no 
eviction, and concluded by the estoppel ; but that if there was com- 
pulsion, the estoppel was removed, and the issue of title raised. 
Considering, therefore, that the doctrine of constructive eviction 
is settled law, it seems to afford a complete answer to the position 
of the cases before alluded to: Lowe v. Emerson, 48 Ill. 160; 
Wheelock v. Warschauer, 21 Cal. 809, 316,—that such eviction by 
judgment and attornment will not avail as a defence, unless notice 
was given the lessor of the suit in which the paramount title obtained 
such judgment against the lessee. The whole question, as has been 
seen, in these cases, was whether the lessee acted in good faith in 
yielding to that title; and if in the suit against him by his lessor 
he establishes this fact, as well as that that title was paramount, he 
has sustained all the burden required of him. It will be found on 
examination, moreover, that the remark in the California case was 
obiter ; that the decision in Illinois was under a statute directly 
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requiring such notice; and that the supposed common-law require- 
ment to the same effect arose from a misapprehension by the court 
of certain cases in New York, where it was held that a judgment in 
ejectment by the claimant of the paramount title against the lessee 
should not be conclusive on third parties, unless they were privy to 
the suit, or notified of its pendency. This, it is evident, is an 
entirely different point. No claim is made that the lessor shall be 
concluded on the question of title by such judgment; but merely 
that the lessee shall not be concluded to put it in evidence, not as 
an estoppel, a res adjudicata, binding the lessor, but simply as a fact 
showing the enforcement against himself of the paramount title, and 
the absence of collusion on his part in yielding thereto. We con- 
ceive, therefore, that this limitation to the doctrine of constructive 
eviction is untenable. 
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QHANCELLOR Kent, in his Commentaries, after mentioning several 
cases of incapacity to contract, and showing that imbecility of mind 
is not always sufficient to set aside an agreement, continues: ‘ Nor 
is a person born deaf and dumb to be deemed absolutely non compos 
mentis, though by some of the ancient authorities he was deemed 
incompetent to contract. The proposition would seem to be a rea- 
sonable one, that every such person was primdé facie incompetent, 
inasmuch as the want of hearing and speech must exceedingly 
cramp the powers and limit the range of the human mind. But it 
is well known by numerous and affecting examples, that persons 
deprived of the faculty of speech and the sense of hearing possess 
sharp and strong intellects, susceptible of extensive acquirements 
in morals and science.” ? 

The modern authority cited by the author is Brower v. Fisher? 
In this case the plaintiff had purchased real and personal property 
of the defendant, who was deaf and dumb from birth, and he 
had given a bond for the purchase-money, on which the defendant 
had recovered judgment and taken out execution. The plaintiff 
filed his bill to stay the execution, on the ground that he was 
advised that the conveyance to him was void for want of legal 
capacity in the defendant to contract, and that, if the title should 
prove defective, he would be without redress against the defendant, 
who had become intemperate, and was wasting his property. On 
the petition of the plaintiff, a commission of lunacy was issued, to 
inquire whether the defendant was compos mentis or not. It was 
found that he was not a lunatic, unless the fact of his having been 
born deaf and dumb made him so in judgment of law, and that he 
had conveyed his title to said property for a fair consideration. 
Thereupon the injunction was dissolved, and the plaintiff paid the 
judgment with costs. The question now was whether the bill 
should be dismissed with or without costs. The Chancellor cited 
Bracton, Fleta, and others, and said: “The bill does not appear 
to have been filed vexatiously, but rather to obtain, for greater 


1 Vol. 2, p. [453]. Compare Shelford on Lunatics, p. 3. 
2 4 Johns. Ch. 441, 443. 
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caution, the opinion of the court on a point which has been left 
quite doubtful in many of the books, and which had never received 
any discussion here. . . . Perhaps, after all, the presumption, in 
the first instance, is, that every such person is incompetent. It is 
a reasonable presumption, in order to insure protection and pre- 
vent fraud. . . . A special examination to repel the inference of 
mental imbecility seems always to have been required; and this 
presumption was all that was intended by the civil law, according 
to the construction of the ecclesiastical courts. . . . I am satisfied 
that the plaintiff is justly to be exempted from the charge of a 
groundless and vexatious inquiry ; and the course is not to punish 
the prosecutor of a charge of lunacy with costs, if the prosecution 
has been conducted in good faith, and upon probable grounds. I 
shall therefore dismiss the bill without costs.” It was held, in 
short, that the inquiry whether one born deaf and dumb was not 
a lunatic was so proper to be directed that he who set it in motion 
should not be required to pay the cost of conducting it. If a man 
not versed in the law were told that, as a matter of fact, there was 
a strong presumption that persoris who had been deaf and dumb 
from birth were idiots, he would probably be a good deal astonished, 
and say that that had not been his experience. Indeed, the state- 
ment is so contrary to common observation that we should find it 
hard to accept it as law, by whatever authorities repeated. There 
can be no policy in making such a presumption if it is not sus 
tained by the facts; but, on the contrary, it may be the source of 
such great injustice, that an investigation into the sources of this 
supposed rule will have more than an antiquarian interest.!_ The 
fact is, that the above passages show in a curious way the illicit 
relationship of the common and civil law, and would never have 
been written, had not texts of the latter been adopted into the for- 
mer, and at first misunderstood and later wholly perverted from 
their meaning and from reason. In the language of the Institutes 
of Justinian, 3, 20, 7, repeating Gaii Inst. 3, 105, mutum neque 
stipulari neque promittere posse palam est, quod et in surdo recep- 
tum est. The usual and one of the earliest forms of contract 
known to the Roman law, after the primitive nezwm, was made by 


1 It is proper to say that in Harrod vy. Harrod, 1 K. & J. 4, 9, Wood, V. C., with- 
out referring to the ancient authorities, lays it down that “there is no exception to 
the rule” that the presumption is always in favor of sanity, “in the case of a deaf 
and dumb person.” 
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stipulation and promise; that is, by an oral interrogation in cer- 
tain formal words by the promisee (stipulator) and an equally for- 
mal answer by the promisor (promissor). The oral pronunciation 
of these formule was as much of the essence of that kind of con- 
tract as a seal is of the essence of a deed, which is our archaic 
form. We now regard a consideration and a mutual understand- 
ing, no matter how arrived at, as the essential in ordinary cases ; 
but both of these might have existed without creating an obliga- 
tion, at least of this sort, just as they might have in Glanville’s 
time without imposing any liability outside of the ecclesiastical 
courts. The form was every thing. It therefore stood to reason 
that one who could not pronounce the words could not make the 
contract; and it was about equally clear that one who could not 
hear the question could not answer it, or, if he were the stipulator, 
could not accept an answer which he did not understand. Gaius 
says: Mutum nihil pertinere ad obligationem verborum, natura 
manifestum est. Sed et de surdo idem dicitur ; quia etiam si loqui 
possit, sive promittit, verba stipulantis exaudire debet; sive stipu- 
letur, debet exaudire verba promittentis: unde apparet non de eo 
nos loqui qui tardius exaudit, sed qui omnino non exaudit.) 

Another text of the Institutes (2, 12, 3) is explained in a simi- 
lar way: Item surdus et mutus non semper testamentum facere 
possunt, &c. This, as Vinnius remarks, citing Pauli Sent. (lid. 3, 
sent. 4), was because a dumb person could not call upon the wit- 
nesses nor a deaf person hear them testimonium perhibentes. 

Bracton, as is well known, copied largely from the civilians, and 
the passage first cited from the Institutes is to be found in his text 
very little changed.? But he shows that he either did not know or 
disregarded the strictly technical meaning of stipulari and promit- 
tere in the original, by adding, nisi sit qui dicat quod hoe facere 
possunt per nutus vel per scripturam (unless it should be suggested 
that they can do this by nods or writing). On page 12 also, 
after throwing out that dumb persons possunt consentire secundum 
quosdam per signa et nutum, he adds, generaliter tenendum est 
quod mutus donationem facere non potest quia donationi consentire 
non potest sicut nec furiosus, &c., using the word consentire to sig- 
nify “express assent,” a source of subsequent error. Again, on 
page 421, we find the beginning of another misapprehension in a 

1 D. 44, 7, 1, § 14 et seg. 
2 L. 8, f. 100; ef. L. 5, c. 18, f. 415, and c, 20, f. 421. 
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distinction then taken between those deaf and dumb naturaliter, 
hoc est a nativitate, and those who have become so by accident. 
This may have been suggested by the word natura in the passage 
cited above from Gaius. 

After Bracton came Fleta, who copied him as Bracton had copied 
Azo. Fleta says:! Competit autem exceptio tenenti propter de- 
Fectum nature petentis, vel si naturaliter a nativitate surdus 
Fuerit aut mutus, tales enim adquirere non poterunt nee alienare, 
quia non consentire, quod non est de tarde mutis vel surdis, &. 
Here consentire seems to be used in a broader sense than by Brac- 
ton, and to mean that persons born deaf or dumb are incapable 
of the consenting mind, a further aberration from the original doc- 
trine. At the same time, the first proviso of the Latin law, that the 
disqualification does not attach to one who is only slow of hearing 
(qui tardius exaudit), has assumed the form of an antithesis sug- 
gested by the misplaced acuteness of Bracton, between those born 
deaf or dumb and those who have become so later in life ; for so we 
suppose we are to translate tarde mutis.2 Of course, from the 
Latin point of view, it did not matter how a man became unable to 
utter or hear the words of the formule; the only question was 
whether he could do so or not. 

Britton briefly alludes to “those who neither know how nor have 
the ability (ne sevent ne ne poent) to consent, as the deaf and the 
mad, and mere idiots.” ? 

That this is based upon the earlier treatises is clear enough with- 
out the aid of Selden’s observation “ that the name of Henry de 
Bracton or Breton, in the book commonly called Britton and Bre- 
ton, is to be understood as of that of the primary author of the 
work, though enlarged with some matters of a later date than his 
time.” 

Some two centuries later the ingenious Perkins, in his Profitable 
Book, presented further improvements upon the ancients; and, 
although he got farther away from them, he got nearer to the facts 
of life by doing so. He says: “A man that is born dumb and 
deaf may make a gift, if he have understanding ; but it is hard that 

1 L. 6, ¢. 40, § 2; ef. L. 3,¢.8,§ 10. Bracton (De Exceptionibus), f. 421. 

3 The English authors stick blindly to the catchwords of the ancient texts, but 
only to be led astray by them. 

3 L. 1, c. 29, f. 62; ef. L. 6, c. 5, f. 279. 


* Diss. ad Fletam, § 3, p. 457; Kelham’s Tr. p.16. The case in Y. B. 2H. 4,8, 
Bro. Eschete, 4, does not call for notice. 
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such a person should have understanding. For a man ought to 
have his perfect understanding by his hearing, yet divers persons 
have understanding by their sight, &c. And a man born dumb 
and blind may have understanding. But a man that is born blind, 
deaf, and dumb can have no understanding; so that he cannot 
make a gift or a grant.”! Lord Coke follows Perkins in laying 
down that a man deaf, dumb, and blind from. his nativity is dis- 
abled to enfeoff, &c. But he adds that ‘‘a man deaf dumb or blind, 
so that he hath understanding and sound memory, albeit he ex- 
press his intention by signs, . . . may enfeoff,’? &c. 

The same idea, together with Fleta’s antithesis, is repeated about 
this time by Wakering, reader of Lincoln’s Inn: “ A man deaf 
and dumb a nativitate is non compos, but otherwise if by accident. 
But deaf, dumb, and blind, by accident, is non compos.” *® We have 
only one other citation to add to the foregoing. Lord Hale puts 
the criminal liability of the deaf and dumb in such a moderate 
and reasonable way, that one is inclined not to follow too closely 
the steps by which he got to his result : — 

“ A man that is surdus et mutus a nativitate is in presumption 
of law an idiot, and the rather, because he hath no possibility to 
understand what is forbidden by law to be done, or under what 
penalties: but if it can appear, that he hath the use of understand- 
ing, which many of that condition discover by signs to a very great 
measure, then he may be tried, and suffer judgment and execution, 
though great caution is to be used therein.” 4 

We doubt the wisdom of making the civil law part of the course 
to be studied by beginners who intend to practise at a common-law 
bar. There is ground, for suspicion that it tends to encourage a 
dangerous reliance on what Mr. Choate would have called glitter- 
ing generalities, and a distaste for the exhaustive analysis of a par- 
ticular case, with which the common law begins and ends. But 
does not the above instance show that it would be well for older’ 
lawyers to give it some thought in their leisure hours? Nobody 
doubts, nowadays, that a large part at least of the common law is 
founded on that of Rome. Bracton made no secret of what he 
owed to it. But Coke, when he used Bracton, did not go behind 
his text ; and Coke is the modern starting-point. The consequence 
must be that in other cases, as in this, doctrines get swerved from 

1 Pl. 25. 2 Co. Lit. 42 d. 


8 Vin. Abr. Deaf, Dumb, and Blind, pl. 8; Dyer, 56 a, pl. 12, note. 
41P.C. 34. 
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their true meaning and extent, because we do not remember their 
history and origin. A rule of law that has been gradually developed 
can only be understood by knowing the course of its development; 
and that is more or less known by good lawyers, if the rule took 
its rise in England. So far as our jurisprudence reaches back to 
an earlier date, there are the same reasons for tracing it to its 
source. Again, not only would it be hard to name any one who has 
thrown new light on such general problems of jurisprudence as 
the arrangement of the law, who has not known something of the 
labors of the civilians; but we shall try to show that an ignorant 
mjsunderstanding of the Roman classification has led to confusion 
in our own in another instance beside those already pointed out by 
Austin and otherg. 

The reasons for making bailment a title in our law are not 
obvious, if we consider the matter on principle. If we trace the 
history of the classification under that head, we shall perhaps be 
convinced that it consists of fragments of the Roman structure, 
which have been built into the body of the common law in such a 
place and manner as to entirely miss the ends which they orig- 
inally answered, while at the same time they are equally ill adapted 
to any new purpose. 

The Roman law, like our own, did not treat every agreement 
(pactum) as binding, but required it to be clothed with one of sev- 
eral solemnities. Just as we should say that a writing under seal 
or a consideration is necessary to make a promise legally binding, 
the civil law said that an obligation ez contractu was made effectual, 
aut re aut verbis aut litteris aut consensu (Inst. II. 13, 2), or as 
Bracton (16 6) puts it, with modern additions which may be dis- 
regarded, 

Re, verbis, scripto, consensu, traditione, 
Junctura, vestes sumere pacta solent. 


The obligation contracted verbis was the stipulation already men- 
tioned, in which the formal question and answer were the oper- 
ative fact creating the duty. 

An obligation was contracted litteris by the entry of a debt in 
the creditor’s ledger with the assent of the debtor, or in some cases 
by an acknowledgment of indebtedness signed by him. This entry, 
like a bond with us, was said not to be merely evidence of the 
obligation, but to itself impose it. 


1 Gaius, 8, 181, e seq. 
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Our present concern, however, is with obligations contracted re. 
We may say in a general way that these embraced the duties prop- 
erly generated by one person’s having lawfully acquired the pos- 
session of a thing belonging to another. As this does not usually 
happen except by consent of ‘the parties, such obligations may be 
treated in most cases as arising ex contractu ; and although this is 
not true of all, yet, as the same form of action applied indifferently, 
it was not necessary to distinguish between them. In all of them 
the delivery or possession of a specific thing was the fact of legal 
significance, and the obligation was said to arise from the thing 
itself. This does not at all imply the modern doctrine of consider- 
ation, even in those cases where a contract could properly be said 
to exist. That doctrine had no more place in the civil law than it 
had in our own in Glanville’s time, or than it has now in the law 
of instruments under seal. What it did signify, we take it, was 
this: At the time the Roman treatises were written, in which the 
various obligations were classified, a stipulation was in general the 
proper and formal method of contracting; but there were certain 
well-marked cases of frequent recurrence which were not governed 
by the same rule. Without investigating the historical origin or 
date of the exceptions, we can see that people in any society would 
be very apt to borrow money, corn, or implements of each other, 
or, on the other hand, to leave similar articles in one another’s 
charge without much thought of formal ceremony. And it is not 
surprising that in such simple transactions, and under a mature sys- 
tem of law, the delivery of a thing was held sufficient to create an 
obligation in respect of that thing. It would be very unjust to 
allow the party to whom it was delivered to refuse to return it, or 
its equivalent, because some formality had been omitted. The law, 
therefore, gave certain actions to compel him to do so. But this 
was about the extent of the obligation which arose re, and which 
was enforced by the actions depositi, commodati, pigneratitia, and 
the rest. The possession of a thing owned by another, to which 
the owner had never parted with his title, imposed a duty to re- 
turn it or to show a good excuse for not doing so, as that it had 
been destroyed under circumstances for which the party in posses- 
sion was not responsible. The receipt of a thing which the bailor 
was expected to use up imposed a duty to return another thing of 
the same kind. So far as this, delivery took the place of stipula- 
tion, and no farther. So far as this, indeed, the duty might be said 
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to exist independent of contract. If it had been wished to modify 
the legal liability, or to add new terms or a collateral undertaking 
to the obligation, we understand that generally a stipulation would 
have been as necessary as if nothing had been delivered.? 

It will now be seen that the reason why the civil law put deposi- 
tum, commodatum, and pignus into one group, was that in each of 
those cases the obligation discussed derived its legal force from the 
fact of delivery or possession, instead of the stipulation which was 
the usual form.? 

For the same reason there was placed side by side with them a 
fourth transaction, which no definition of bailments can be made to 
include. We mean of course mutuum. Here the thing delivered 
was not to be returned in specie, but only in genere. The bargain 
contemplated that the title in the thing delivered should pass to the 
party receiving it, and only held him to a return of other articles 
of the same sort, generally without, but sometimes with, interest. 
These were articles dealt with by weight, number, or measure, in- 
cluding not only such matters as wine and oil and corn, when the 
mutuum might be called by us a sale (L. R. 3 P. C. 101), but also 
the important commodity of money. An ordinary loan, without secu- 
rity or writing, would have created an obligation ex mutui datione ; 
and it may be mentioned that even if afterwards the borrower as- 
sented to an entry in the lender’s books, still, as a rule, the writing 
was only evidence, like a memorandum under the Statute of Frauds, 
and did not substitute an obligation litteris by novation for the 
former one contracted re.2 On the one side, bailments do not 
include this most considerable subdivision; on the other, how- 
ever, the industry of Lord Holt added two, locatio and manda- 
tum, which belonged to a different class of obligations in the civil 
law. His original, Bracton, had followed the civilians in this in- 
stance; but Lord Holt, when he caught at the general notion of 
obligations imposed re for aid in deciding the great case of Coggs 


1 See, however, D. 17, 1, 89. 

2 We are aware that the obligation contracted re has been considered an earlier 
modification of the primitive transaction nerum than the stipulation ; and we do not 
undertake to give reasons for thinking otherwise. But it is clear that the stipulation 
was the general form at the time when the institutes of Roman law were written ; 
and therefore, taking the law as it was then, the other obligations were properly 
grouped together as an exception to the general rule, whichever came first in point 
of time. 

3 Gaius, 3, 181. 
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y. Bernard, and thought to embody the same principles in his dis- 
course on bailments, found that neither of the species enumerated 
under the genus in question included his case. But as he probably 
did not understand the technical reasons which fixed the limits of 
the group, and as he found allusions to other contracts which must, 
or at least might, involve a delivery, and one of which answered 
his needs, he completed his classification with them. The case be- 
fore him came in very well under mandatum, so he added that ; and 
as it was said to be a contract bone fidei, he laid it down that the 
consideration of the defendant’s undertaking was being “ trusted ” 
with the plaintiff’s goods.!_ The list was then finished with /ocatio, 
which was found in the next line to mandate. 

Many of our readers are aware that in the Latin system man- 
datum meant gratuitous agency, not gratuitous bailment, and that 
the ground of distinguishing it from other binding contracts was 
not the absence of consideration, but that it was allowed to be 
effected without either stipulation or delivery. There were four 
contracts que consensu fiunt which were recognized and enforced 
by the later law, — sale, letting and hiring, partnership, and man- 
date,— and these were grouped together on the ground that in 
them the obligation arose neither stipulatu nor re, but that it was 
enough that the minds of the parties had met.? Gaius lays it down 
that no form of words or writing is necessary ; and we might infer, 
a fortiori, that delivery was not necessary in those cases where 
there was any thing to be delivered, even if Justinian had not added 
that nec dari quidquam necesse est.® 

It must be admitted that a classification which has grown up in 
the way we have described has a certain presumption against it. 
We do not propose to elaborately consider what may be said about 
it on general principles ; but we may ask, what is the specific differ- 
ence on which the classification is based? The ground cannot be 
that the consideration is the delivery of a chattel; for if there is a 
consideration for simple contracts, it does not matter what it is. 
Besides, it has been shown there are many cases of such consider- 
ation which, although they would have imposed an obligation re, 
do not constitute bailment ; for example, a common loan of money, 


1 We think it will appear from the whole passage in Lord Holt’s judgment that 
it was the trust, not the delivery, which was regarded as the consideration ; and 
there is at least color for attributing the origin of this idea to the words bona jfidet. 

2 Gaius, 3, 185, 186, et seq 3 Inst. 8, 22 (23, § 1 in some ed.) 
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or the delivery of grain for use upon a promise to return an equal 
amount of the same quality. Again, there is not any philosophical 
propriety in making a class out of all contracts, irrespective of their 
consideration, which relate to a chattel belonging to the contractee, 
but in the possession of the contractor. Is a tailor’s undertaking 
to mend my coat enlarged or diminished according to whether I 
send the coat to his shop, or he is to do the work at my house as 
one of my household? The classification for which most could be 
said would follow the general idea of the obligations re rightly 
understood, and would include all duties generated by the mere 
receipt or possession of another man’s chattel. But this would not 
be bailment, for a breach of such duties cannot always be remedied 
by an action ex contractu. The difference was unimportant in the 
civil law which gave the actio depositi equally, whether the defend- 
ant had received an article willingly or by accident, whether he 
had voluntarily taken charge of it, or it had been left upon his 
hands by a shipwreck; and perhaps Mr. Joshua Williams had a lean- 
ing in the same direction when he put bailment and trover together 
as the title of one of his chapters. But bailment, as commonly 
understood, is a subdivision of the title contract. If the title should 
be enlarged as suggested, however, we should still feel some doubts 
of its propriety. Does not the duty of the possessor to return the 
thing to the owner seem to be only one aspect of the general right 
of the owner to the possession of his property, and to belong side 
by side with the duty not to take it away from him? And is the 
liability for its injury or destruction any thing more than a branch 
of the general liability of all men for negligent damage to the prop- 
erty of another? So, again, are the duties and responsibilities of 
the bailor peculiar to cases of bailment?! If bailment should be 
confined to liabilities ex contractu arising from the mere possession 
of the thing, the classification would be open to one of the most 
serious objections possible in our day,—that of sacrificing the 
character and true origin of the duty to the form of the remedy, 
besides the more general difficulties just stated. For these liabil- 
ities ought in most instances to be enforced by an action of tort if 
there were no contract in the case. The heads of the civil law 
which have been so arbitrarily brought together, have been kept, 
we suppose, because they contain the civil law rules as to degrees 


1 Blakemore v. Bristol § E. R. Co., 8 E. & B. 1085; George v. Skivington, L. R.5 Ex. 
1; Francis v. Cockrell, L. R. 5 Q. B. 501, 515. 
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of negligence. But, apart from the prevailing doubts whether those 
rules are applicable to our system, it is to be remembered that the 
Roman law did not confine them to cases of bailment, and no more 
could ours. Different writers have tried to resolve the doubts 
which induced Lord Holt to resort to the doctrine of mandatum in 
Coggs v. Bernard, in two different ways. The first is that the 
action was case for a tort, for negligently staving the plaintiff’s 
cask and spilling his brandy while carrying it, and that the argu- 
ment arose on a motion in arrest of judgment after verdict for-the 
plaintiff. If a man negligently staves my cask to my damage, it 
certainly would seem that he is guilty of a breach of his duty to 
me, although no special relation subsists between us, and that I 
ought to recover, irrespective of contract. Itis hard to see why 
possession, either under or without a contract, if the contract does 
not expressly refer to the point, should exonerate the defendant 
from a duty he would have owed had he merely passed my goods 
in the street. If the modern English cases throw doubt on this, 
we venture to think them wrong; but we pass to the views of those 
who consider the action to have been a somewhat anomalous form 
of assumpsit. It has been said that there was sufficient consider- 
ation for the promise laid. Carrying the cask would have been 
called a gratuitous service by the civilians, as it would be by lay- 
men, because they did not have the technical doctrine of consider- 
ation, and because the defendant had no benefit or reward. But 
the delivery of the cask might have sufficed for a consideration 
under our system, as a detriment to the plaintiff. It is true that, 
looking forward to the time when the whole business is over, if all 
ends as I expect, the delivery will have redounded to my advantage; 
but that is not the question. The question is whether I have suf- 
fered no detriment at the moment when the alleged consideration 
is executed, by putting my goods out of my possession, and into 
that of another. It cannot be denied that Ihave. The objection 
to this view, which we cannot easily get over, is that it is highly 
improbable that the detriment in question was contemplated by the 
promisor as the inducement of his promise, or as any thing more 
than a necessary condition precedent to his performance of it; and 
we do not see how it can be taken to have been the consideration, 
without an averment that it was. The declaration did not, in fact, 
allege any consideration; and Lord Holt, as we have seen, alludes 


1 Bainbridge v. Firmstone, 8 Ad. & El. 743. 
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to the trust, not to the delivery, as making the promise binding. It 
may at times be a matter of some nicety to distinguish between a 
detriment precedent and a consideration; but it must be admitted 
that the seeming tendency of the cases is to construe any such detri- 
ment as sufficient, when possible, and to discourage refined in- 
quiries upon the point. Lord Holt’s notion! that Bernard would 
not have been liable for nonfeasance (although after delivery, as we 
understand the opinion), may have been suggested either by the 
Roman rule that a mandatary could renounce the mandate re 
integra, but not afterward, unless excused by illness, &c., or by 
the early history of the action of assumpsit, as a branch of the 
action on the case. The former reason is unsound, as inconsistent 
with our theory of contracts, apart from other objections. If there 
was a sufficient consideration for any part of the contract, there 
was for the whole of it, and one part was as binding as another. 
The other point is more interesting. The real difficulty which 
was felt in the earliest cases in the year-books, as we read them, 
was not on any question of consideration, for that doctrine was 
very properly not deemed applicable, but how an action of trespass 
on the case, i.e., an action for a tort analogous to a trespass, but 
wanting some of its formal elements, could be brought for a non- 
feasance. This difficulty was as great when there was a consider- 
ation as when there was none. The earliest examples suggested 
by the judges of actions on the case arising out of a contractual 
relation are those in which, as in Coggs v. Bernard, the agreement 
concerned property, and the defendant, while performing his agree- 
ment, damages the property. The contract at once sinks out of 
sight, and the action is case for a tort, as it would have been had no 
agreement been made. The next step, logically speaking, in the 
enlargement of the jurisdiction of the court, was to hold the defend- 
ant liable for a tort, when he merely let in a natural source of 
damage by his omission or nonfeasance. This was clearly right in 
cases where the unperformed duty was not imposed by contract, 
and the same was thought to be true, still independent of consider- 
ation, when the damage was caused by the defendant not keeping 
his promise. Thus it is put as a tort if one agrees to cover my 
house within a certain time, and does not, so that for want of the 
covering the roof of the house is rotted by the rain. After it had 
been recognized that a nonfeasance might be a tort, the doubt was 


1 See also 2 Kent, 570 et seq. 
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introduced whether the traverse should be on the undertaking or 
the negligence, where both are alleged; and when the issue non 
assumpsit was settled as the proper one in such cases, it is no 
wonder that the notion of a tort as the gist of the action became 
enfeebled and disappeared, that of contract taking its place, and 
introducing the averment of consideration into the declaration. 
The declaration, however, in ,Coggs v. Bernard more resembled 
that in Y. B. 19 H. VI. 49! than the then well-settled form of as- 
sumpsit; it alleged an undertaking rather by way of inducement, 
and then set forth a negligent injury to property, and the issue was 
not guilty. This ancient mode of declaring evidently revived in 
Lord Holt’s mind the doubt which had preceded the earlier cases 
of assumpsit, and which has just been explained. ‘ Assumpsit,” 
he says, ‘in such a case as this signifies an actual entry upon the 
thing; . . . and if a man will do that, and miscarries in the per- 
formance of his trust, an action will lie against him for that, though 
nobody could have compelled him to do the thing.” Compare with 
this the language in 11 H. IV. 33, which was case for not building 
a house within an agreed time. It was objected that the action 
sounded in covenant, without showing a specialty. To this Norton 
replies, “ Sir, if he had made my house ill, and had thrown my 
timber into confusion, I should have an action on my case well 
enough without deed ;” but Thirning, Chief Justice of the Common 
Pleas, answers the case put by saying, “I grant well that you 
should in your case, because he shall answer to the tort which he 
has committed, quia negligenter fecit ; but when a man makes a 
covenant, and will not perform any part of such covenant, how 
shall you have your action against him without specialty?” If 
this view had prevailed, the action of assumpsit would never have 
grown out of the action on the case, for it would have been 
stifled in the beginning by the suggestion that miscarriage in per- 
forming a promise might be a tort, but that a failure to perform it 
could not be. That suggestion, as we have seen, was yielded to at 
first, but had ceased to prevail long before Lord Holt’s time, and 
his remark, which would have applied with equal force to any 
action of assumpsit for nonfeasance, was contradicted by the prac- 
tise of at least a century. 


1 Where we see assumpsit just beginning to distinguish itself from case. It was 
alleged that defendant undertook to cure plaintiff’s horse, but applied medicine so neg- 
ligently that the horse died. A traverse of the assumpsit was held good on the ground 
that the negligence might have been a mere nonfeasance. Consideration was neither 


alleged nor spoken of. ‘ 
VOL. VI. 4 
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DOUBTFUL POINTS UNDER THE BANKRUPT LAW. 


UNRECORDED CONVEYANCES OF CHATTELS. 


In most of the States, a conveyance or mortgage of personal prop 
erty, which still remains in the possession of the grantor, is void 
as to his creditors, unless recorded. As the Bankrupt Act adopts 
the local laws in matters of title, this rule has given rise to the 
important question whether, in bankruptcy, in the absence of fraud, 
such a transfer overrides the title of the grantor’s assignee. The 
answer is not to be found in any explicit provision of the act, but 
must be sought in a study of its general purport. 

“No mortgage of any vessel, or of any other goods or chattels, 
made as security for any debt or debts, in good faith and for 
present considerations, and otherwise valid, and duly recorded, 
pursuant to any statute of the United States, or of any State, 
shall be invalidated or affected hereby.” 

This clause seems to convey an implication unfavorable to such 
mortgages as we are discussing, nearly as strong as that which, in 
an earlier clause, has been deemed an express recognition of attach- 
ments of four months’ standing.1 We think that a consideration 
of the whole statute will confirm this view. 

It is important, in the first place, to determine the attitude of the 
act toward mortgages and other charges upon the bankrupt’s 
estate. The language of Judge Story, in a case? which arose 
under the Act of 1841, seems almost to declare that that statute 
proyided no rule for the distribution of assets but the conscience of 
the court. That act, however, was made for debtors, and did not, 
like the present, consult all the rights of the general creditors. By 
the Act of 1867, the jurisdiction of the district court is extended 
“to the ascertainment and liquidation of the liens and other specific 
claims” upon the assets. It seems to be generally conceded that, 
with some trifling exceptions, the act simply adopts existing laws, 


1 Bates v. Tappan, 99 Mass. 876. But see In re Griffiths, 3 B. R. 179; In re 
Wynne, 4 B. R. 5. 


2 Fletcher v. Moréy, 2 Story, C. C. 555. 


XUM 


UNRECORDED CONVEYANCES OF CHATTELS. 51 


and the liens and titles created by them. The proper sphere of 
national legislation does not embrace the regulation of property 
rights. This is left to the care of the several States; and Con- 
gress has, in the present instance, restrained its comprehensive 
powers nearly within these limits. The Bankrupt Act was not 
intended for a national code to supplant the local laws of property. 
It does not breed securities: it is content with the protection of 
those which it finds. Its recognition of “ specific claims” is noth 
ing but a recognition of existing laws. A creditor who comes 
into the Bankruptcy Court with a claim of title, must bring his 
title with him, and not expect to find it there. 

If, then, a given mortgage or conveyance is by the State laws of 
no validity as to creditors, and the Bankrupt Act adopts the local 
rule, in what manner does any contact with the act avail to 
vivify it? 

Aside from bankruptcy, the unrecorded conveyance, although 
void as to creditors, is valid against the grantor and his personal 
representatives. The doctrine which sustains it in bankruptcy, by 
making it binding upon the assignee, proceeds upon the theory that 
the assignee is a personal representative of the bankrupt, and a 
party to the transaction, and that, as such, he takes the estate sub- 
ject to all equities which bound it as against its former owner. 
The decisions upon this point, as we shall see, are conflicting. 

In re Griffiths (Mass. D.), 3 B.R. 179.2. The bankrupt had 
executed a mortgage of certain machinery. It had been recorded, 
but not in the proper office, and was, therefore, by the law of Mas- 
sachusetts, not “ valid as against any person other than the parties 
thereto.” 

It was contested by the assignee upon this ground, and held to 
be valid against him. Lowell, J.,in his opinion, says: “ By the 
decision of Judge Story, this mortgage need not have been 
recorded, as against the assignee in bankruptcy, who is one of the 
parties thereto, in the sense of the law.” 

Potter v. Coggeshall (R. I. D.), 4 B. R. 19. The bankrupt 
had mortgaged personal property by a deed which referred to 
annexed schedules for a description. The mortgage (containing 


! Chase, C. J., Zn re Wynne, ubi supra. 

2 It will be understood that in this and the following cases there was no delivery 
of the property. 

3 Winsor v. McClellan, 2 Story, C. C. 492. 
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the schedules) was duly filed for registry, but the officer omitted 
to embrace the schedules in his record. The court treated the 
record as null, but held the mortgage valid against the assignee, 
following In re Griffiths. The point that the partial record was a 
notice to the world, and a proof of good faith, was not suggested ; 
but it certainly distinguishes the case from those in which there is 
no attempt to comply with the requirements of law. 

In re Soldiers’, §e., Co. (N. Y. 8. D.), 2 B. R. 162. The mort. 
gage in question included chattels, of which some were situated in 
New Jersey, and some in New York; and it had been recorded 
only in the latter State. It was held to be binding upon the prop- 
erty which was in New York, and not upon that in New Jersey. 
Blatchford, J., states his opinion that the mortgage would have 
been valid as to all the property if it had been recorded in both 
States, and then says: ‘“‘ The only difficulty in the case is, that the 
mortgage was not duly recorded in New Jersey, according to the 
laws of that State,! so as to make it operative as against the credi- 
tors of the mortgagors, in respect to such of the mortgaged property 
as was, at the time of the delivery of the mortgage, situated in 
New Jersey. It was properly recorded in the proper office in the 
city of New York, so as to make it operative, as against the credi- 
tors of the mortgagors, in respect to such of the mortgaged property 
as was, at the time of delivery of the mortgage, situated in the 
city of New York. 

* As respects such New Jersey property, the mortgage must be 
regarded as if such property were not embraced init. But that 
fact does not affect its validity as regards such New York prop- 
erty.” 

In re Metzger (N. Y. N. D.), 2 B. R. 114. As far as can be 
gathered from the statement of facts, this case seems to have 
decided that a chattel mortgage, void as to creditors by the State 
laws, is void as to the assignee. The opinion of Judge Hall 
presents an able exposition of this view of the rights of an assignee. 

Allen v. Massey (C. C., Mo. D.), 4 B. R. 75. A bankrupt had 
mortgaged the furniture in his dwelling-house to M., who had con- 
tinued to live there, and use it in common with him, as before. 
He made no delivery, further than to point out the property to M. ; 
and the mortgage was not recorded. It was held void as to the 


1 In New Jersey the provision of the statute is, “shall be absolutely void as 
against the creditors of the mortgagor.” It is the same in New York. 
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assignee, although its validity was questioned on no other ground 
than the lack of record. 

Brock v. Terrell (Miss. 8. D.), 2 B. R. 190. In this case, a lien 
on a bankrupt’s property in the hands of his assignee was claimed 
under an unrecorded trust-deed thereof, which was, by the State 
laws, “ void as to all creditors,” until filed for record. 

Hill, J., states the decision of the court against the lien as 
follows : — 

“Was this claim a lien on the cotton as against the general 
creditors of said bankrupt ? 

“The deed of trust, if it may be so called, was not acknowledged 
or recorded, and consequently could only be held as a lien, as 
against the maker or his personal representative. The assignee is 
the agent of the creditors; the assignment to him is for their use, 
and is not affected by secret liens.” The title of the assignee to 
the cotton, free from the claim, was confirmed. 

In re Wynne (Va. C.C.), 4B. R. 5. The first question in this 
case was, whether a certain trust-deed of chattels, which had been 
executed by Wynne, the bankrupt, had been properly recorded. 
The court held that the record was such as the law required, and 
that the deed was valid against the assignee. Chase, C. J., 
says : — 

“Tt may be, and we think it is true, that if the deed had 
remained unrecorded when the petition in bankruptcy was filed, 
the title of the assignee would have prevailed against any claim 
under the deed; for the assignee represents the creditors, and the 
statute of Virginia expressly declares ‘ any deed of trust void as to 
creditors,’ until and except from the time it is duly admitted to 
record. It is not an unreasonable construction of the Bankrupt 
Act, as we think, which regards it as vesting in the assignee, for 
the benefit of creditors in general, the estate of the bankrupt, dis- 
charged of liens or trusts which, at the time of the petition, are 
valid and [only ?] inter partes, under the statute of the State in 
which they are claimed to exist.” 

In re Eldridge (Wis. E. D.), 4 B. R. 162, sustains a chattel 
mortgage of the bankrupt, against the assignee, upon the ground, 
- among others, that it had been recorded.? 


1 The words of the statute are, “No mortgage . . . shall be valid against any 
other person than the parties thereto,” unless, &c. 
2 The words of the statute are like those of the Missouri statute, as quoted above. 
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Bank of Leavenworth v. Hunt, 11 Wallace, 391. This was an 
action by an assignee to recover certain chattels, upon the ground 
that they had been transferred to the defendants in fraud of the 
provisions of the Bankrupt Act, the defendants knowing of the 
insolvency of the grantor. The defendants asked for an instruc- 
tion to the jury, in reference to some evidence given by them, 
which was refused. The correctness of the refusal was the ques- 
tion before the court, and was affirmed on the ground that the 
prayer assumed the existence of facts which had not been proved. 
In delivering the opinion of the court, Field, J., maintains the 
doctrine that unrecorded chattel mortgages are void in bankruptey. 

These are the only cases under the present law which have come 
to our notice. Perhaps most of the decisions! under the Act of 
1841 seem to lean in favor of these conveyances. But they are 
conflicting, at least in their language, and the important differences 
between the two acts make them of little direct value. It is impor- 
tant to notice, however, that the property in controversy in Winsor 
v. McClellan, upon which Judge Lowell’s decision is based, was 
an undivided interest in a vessel, of which so strict a delivery as of 
common chattels was not required ; that the later case of Mitchell 
v. Winslow seems to show a contrary tendency; and that the deci- 
sion of Judge Lowell overrules the spirit, if not the letter, of Bing- 
ham v. Jordan et al., 1 Al. 373, a case upon the same statute. 
It is proper to remark, too, that the authority of Potter v. Cogges- 
hall is very much lessened by the apparent carelessness in its 
examination of authorities. Thus, Knowles, J., thinks that his 
opinion is not necessarily at variance with the decision of Judge 
Blatchford (2 B. R. 162), and says that under the laws of New 
Jersey that decision could not have been otherwise ; whereas, the 
statutes of New Jersey and of New York, upon this point, are 
identical. 

It seems that the validity of these conveyances hinges mainly 
upon the assignee’s position, which it is therefore important to fix. 
Some would identify him with the bankrupt, and others with the 
creditor. Why is it necessary to identify him with either? He is 
a creature of this statute, and sui generis. Why should his inde- 
pendence be sacrificed to a craving for a harmonious theory? It 


1 See Carr v. Gale, 8 Woodb. & M. 68, and cases cited; Ex parte Fuller, 2 Story, 
C. C. 881; Winsor v. McClellan, ubi supra; Mitchell v. Winslow, 2 Story, C. C. 630; 
Fletcher v. Morey, ubi supra; Carr v. Hilton, 1 Curt. C. C. 230. 
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would be pleasant to classify him,—to fix his status in a word, 
and thence to deduce his rights. But it is impossible to classify 
him without confusion, and we must adopt an humbler process. 

The title of the bankrupt’s property is in the assignee. He takes 
the estate like an administrator, by “‘ succession,” and not by pur- 
chase, and the transfer to him is not such a change of ownership 
as breaks a lease or a policy of insurance. So far he is identified 
with the bankrupt. On the other hand, he is elected by the unse- 
cured creditors, and must not have an interest hostile to theirs. 
He is not bound by the frauds of the bankrupt. He can continue 
a lease or not, at his pleasure. He is not bound by recent attach- 
ments. He is subrogated, for the benefit of the general creditors, 
to the rights of a preferred creditor who surrenders his security, 
against subsequent liens.1 So far he is the representative of the 
creditors. 

A statute provision is interpreted by reference to “the cause 
which moved the legislator to enact it.”? The character of the 
. assignee may be measured by the need which he is made to supply. 
The act deals with three subjects, — creditor, assets, and debtor. 
It aims to relieve the latter of his property and his debts together, 
and to divide his estate equitably among the creditors. If property 
consisted solely of money, if there was no fraud, and were no dis- 
putes, the bankrupt might be required simply to pay his assets into 
court, where the creditors would appéar and take them. From the 
frauds of creditors and of debtors, disputes of law and of fact, and 
the character of assets, springs the necessity for a manager of 
the estate, to collect, protect, reduce, and divide it. This necessity 
hardly seems to be a necessity for shifting the respective rights of 
parties; yet it is virtually maintained that Congress has given the 
assignee a character other than what the position required, hostile to 
the interests he was designed to protect; that the creditor’s dividend 
depends, not upon his rights, but upon the capacity of the assignee. 
This resembles very much the ancient geocentric theory of the uni- 
verse, for it makes the manager of the estate the centre of the 
system. The assignee was not made for the creditors, but the 
creditors were made for the assignee. As the Bankrupt Act recog- 
nizes existing titles, and no others, it is, upon this theory, in this 
awkward position, that it admits the right of the general creditors 
to the bankrupt’s property, free of these furtive incumbrances, but 


1 Wallace v. Conrad, 3 B.R. 10. 2 1 Bl. Com. 61. 
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attempts to pass it to them by an aperture so small that nothing 
larger than an equity of redemption can go through. 

The fiction which deems an executor a party to the conveyance 
of his testate is fair and equitable, for he holds in the interest of his 
testate. But the assignee holds in the interest of those whom the 
provisions against furtive conveyances were expressly designed to 
shield, and an identification of him with the bankrupt is an absurd 
and unjust fiction. In fictionée juris semper existit equitas. 

Lastly, let us look at the consequences of such a doctrine. A 
person gives a mortgage upon his property, which is not recorded, 
and retains possession. His business is unprofitable, and he grad- 
ually spends all the proceeds of the mortgage. Finally, some of 
his creditors attach his goods, suspecting his insolvency; and 
another, distrusting that remedy, puts the debtor into bankruptcy, 
and upsets the attachments, only to find that a mortgage, previ- 
ously void as to him, sweeps the board. A better means for evad- 
ing the diligence of creditors could hardly be devised. A lawyer 
must be very careful how he advises his client to approach this 
Pandora’s box. 

This construction opens a door to fraud, defeats one of the great 
aims of the act, and, by countenancing an omission to comply with 
a salutary requirement, discards the maxim that he who seeks 
equity must do equity. 

We cannot but conclude, therefore, that a conveyance of chattels, 
without delivery or record, is void as to the grantor’s assignee in 
bankruptcy. 


XUM 


MARRIED WOMEN. 


CoMMENTARIES ON THE Law OF Marrrep WOMEN UNDER THE STATUTES 
oF THE SEVERAL StaTEs AND aT Common Law IN Equity. By 
Jozi Prentiss Bisuor. Vol. I. Philadelphia: Kay and Brother. 1871. 


AccorpInG to the preface, “ this is the first of two volumes in 
which ” the author has “undertaken to elucidate the American 
Law of Married Women.” He has “so divided the subject as to 
bring within this one most of the elementary principles which 
governed it before the enactment of recent statutes.” The other 
volume (now nearly completed) will be devoted principally to 
“ what has been done by legislation and judicial decision thereon.” 

In 1632 there was published in London a very singular treatise, 
“The Lawes Resolutions of Womens’ Rights; or the Lawes 
Provision for Woemen.” The author’s name is not upon the title- 
page. This book is a remarkably clear statement of the law as it 
then was, in so far as it bore upon the rights of women, whether 
married or single. It probably now has little value except as a 
curiosity, but still is very entertaining. With this exception, 
there is no book other than Mr. Bishop’s which treats fully of the 
status of the wife without, to a great extent, confusing it with that 
of the husband; and neither Mr. Bishop nor the anonymous 
writer is wholly free from this confusion. The status of the hus- 
band is a very different thing from the status of the wife. The 
rights and duties belonging to them, far from being reciprocal, are 
very dissimilar, flow through different channels, and are derived 
from different principles of law. This confusing of two different 
things, this thinking that they must be complements the one of the 
other, has given rise to some of the strangest reasoning, some of 
the most glaring non-sequiturs that can be found in the whole 
range of legal writing. 

To make Mr. Bishop’s book perfect in itself, it should treat of 
all the rights and all the duties which together make up the status 
of a wife. The author says, “There are a few topics which some 
lawyers would deem appropriate to this production omitted, for the 
reason that I have already discussed them in my works on the 
‘Criminal Law’ and on the ‘Law of Marriage and Divorce.’ ” 
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Although these omissions take away from the completeness of the 

work looked at as a whole, yet the reason given is a very satisfactory 
one. Mr. Bishop is too honest a man to incorporate one-half, or 
even a third, of a book which he has once sold the profession into 
another treatise, and then put it into the market as something 
entirely new. Neither has he inserted in this first volume the 
rules of the United States Supreme Court, and the rules of the 
Circuit Court for the district in which he resides, nor is it to be 
feared that he will do so in his next volume. 

Mr. Bishop is an original thinker of no mean order. His books 
are always valuable and instructive; and this volume, to say the 
least, is not inferior to any thing he has before written. A con- 
scientious painstaking is noticeable throughout the work, and 
it does not bear the mark of having been written to sell. The 
author has some peculiarities of style when he expresses an opinion 
of his own upon a debatable point: there is nothing hackneyed 
about him. 

We should speak no further of the volume, except to recom- 
mend its purchase, were there not some of the opinions there 
advanced from which we utterly dissent. These opinions do not, 
however, interfere with the practical value of the book. 

Mr. Bishop says, § 35, “ According to the Scriptures, a husband 
and his wife are, or ought to be, ‘ one flesh.’ And so Littleton 
observes that in the law the two ‘be but one person.’” From 
this he draws the consequence that the husband cannot convey 
property to his wife, or make any contract with her. In § 39 the 
matter is stated in this way: “ As already observed, the law 
recognizes an incapacity of the wife, growing out of her being, 
according to the old phrase, sub potestate virt. Being under the 
power of her husband, she can have no will of her own; and, by 
reason of this lack of freedom of will, she cannot contract. Not 
only she cannot enter into a contract with her husband, . . . but 
she cannot with any other person. Any form of contract which 
she may make is, as to her, a mere nullity.” But, according 
to § 41, she does have a capacity for committing crime. Now, 
when she commits a crime, it is her flesh, and not the flesh of her 
husband, that suffers, and it is her will, and not the will of her 
husband, which brings the punishment upon her. It appears by 
§ 43 that the husband and the wife are jointly liable in a civil 
action for the torts of the wife; so that in this class of cases the 
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law may at first sight appear to agree with Scripture in regarding 
them as “ one flesh.” 

Saying that husband and wife are “one flesh,” and that they 
are “one person,” is not giving a reason for the rule of law that 
the wife cannot contract, though Mr. Bishop has the authority of 
both Littleton and Coke to support him. It is the employment 
of a simile by way of illustration. At law husband and wife lie 
under certain incapacities in respect to one another. They are 
not subject to these incapacities because they are one person, but 
as if they were one person. These incapacities aside, the law 
regards them as twain, because they are twain. 

By § 45 it appears that “the Scripture injunction to wives to 
obey their husbands has found a place also in the law, which 
recognizes in husbands the right to command, and in wives the 
duty of obedience.” The Scripture injunction to slaves to obey 
their masters has within the last few years dropped from its 
appropriate place in the law, which is another proof that the law 
under which we live is not wholly in accordance with the precepts 
of Scripture. 

The writer of the anonymous book mentioned above has a neat 
way of accounting for some of the disabilities of women, which 
must have saved him a good deal of thought. “ Return a little to 
Genesis, in the 3. Chap. whereof is declared our first parents 
transgression in eating the forbidden fruit: for which Adam, Eve, 
the serpent first, and lastly the earth itself is cursed ; and besides, 
the participation of Adam’s punishment, which was subjection to 
mortality, exiled from the garden of Eden, injoyned to labor, Eve 
because she had helped to seduce her husband hath inflicted on her, 
an especial bane. In sorrow shalt thou bring forth thy children, 
thy desires shall be subject to thy husband, and he shall rule over 
thee. See here the reason of that which I touched before that 
Women have no voice in parliament. They make no laws, they 
consent to none, they abrogate none. . . . The common law here 
shaketh hand with Divinitie.” By the common law there is 
no difference in guilt between Adam and Eve. They were both 
principals in the first degree. The common law, therefore, is in- 
consistent, as it usually is when it “ shaketh hand with Divinitie.” 
It is worth observing that this writer, who joins the hands of law 
and divinity to show why woman has no political power, grew to 
man’s estate — for, to judge by what he says of himself, he was by 
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no means young when he wrote his book — under the rule of a 
queen. He too, with Mr. Bishop, “ shaketh hand with Divinitie ” 


upon the one-flesh doctrine ; though, unlike Mr. Bishop, he shaketh 
hand seemingly to ridicule. 


If my foure legged beast should fall into halves, the one half starke 
dead without motion or spirit, and the other half standing still upright, 
senting, seeing, fealing, gazing; must it not, think you, be wonderfully 
astonished. If an Elephant, in whom (as some doe write) is understand- 
ing of his countries speech, a wonderful memory and recenting of things 
past, a great delight in love and glorie, besides prudence, equitie, and 
religion, should have his head cut off, his body remaining still for all that 
vegetable and sensative, would he not (trow yee) be exceedingly sorrowfull 
for the forgoing such an ornament? I dare be bold to give a woman as 
much as Pliny gave the Elephant: she has understanding and speech, firm 
memory, love natural, and kindness, desire of glorie and reputation with 
the accomplishment of many meritorious vertues : but alas when she hath 
lost her husband her head is cut off, her intellectual part is gone, the very 
faculties of her soule are, I will not say, cleane taken away, but they are 
all benummed, dimned and dazled so that she cannot think or remember 
when to take rest or refreshment for her weak body. 


In § 46 Mr. Bishop gives a touching picture of the early married 
life of Queen Victoria and Prince Albert. It is to the effect that 
when they were first married the Queen was counselled to have 
her own way, instead of yielding to the Prince the control of the 
domestic establishment ; but thanks to the firmness of the Prince, 
who insisted upon ruling at home, and to the amiability of the 
Queen, who answered to all such advice that she had promised to 
obey as well as to love and to honor, the meddlers were repulsed. 
Look upon this picture, and on this : — 


(§ 47.) Of late years, however, and in our own country, there are 
many republican wives who would think it the highest degradation to do 
what the sovereign of the most proud and powerful kingdom on the globe 
voluntarily did, and many lordly husbands who could not bring themselves 
to assert the right which this young Prince, her consort, demanded. 


Our republican wives and their lordly husbands are surely ina 
bad way. The author proceeds : — 


It is not within the scope of these volumes to discuss this question 
upon the ground of Scripture, or of morals, or of domestic propriety. It 
is sufficient, in vindication of the law, to say that, when the legal rule was 
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established, it accorded with the opinions and habits generally prevailing © 
in the community; and those opinions and habits had at least some coun- 
tenance in the law of nature, which gave strength to the man and feeble- 
ness and dependence to the woman; putting into his hands the weapons 
of war, and building in her heart the golden throne before which the victor 
and the vanquished alike bow. Should times change, and the same law of 
nature draw the women into the field of battle and into the harvest-fields,+ 
and array the men in the kitchens and nurseries with the dish-cloths and 
the other cloths; and should the golden throne pass to the hearts of the 
men, and the rod of iron to the hands of the women, — with this change of 
nature’s law and the consequent change of manners, the law of the land 
ought also to change, and undoubtedly it would. 


Now we are not going to find fault with Mr. Bishop particularly. 
He has an abundance of the best authority from the time of Lord 
Coke to the present for such kinds of argument. But with all 
respect for Lord Coke, “ saving his inspiration,” and for Mr. 
Bishop, saving his (for the flights of fancy of all lawyers are 
inspired), this talk about the law of nature, &c., is all balderdash. 
We wish Mr. Bishop could have omitted it. It is aside from the 
purpose of his book, which, as we have said, is an excellent one, 
and which it mars, being lugged in head and shoulders; and 
besides, rhetorically considered, it is not felicitous. 

The argument (what there is of it) is the same which from 
time immemorial has been used to justify cruelty, extortion, rob- 
bery, the Inquisition, slavery, and every oppression which has at 
any time been practised by the strong upon the weak. Aristotle 
justifies slavery, war, and pillage by the law of nature. It is 

**the good old rule, 
. . . the simple plan, 


That they should take who have the power, 
And they should keep who can.” 


It is very powerful when joined with the “ one-flesh” doctrine, 
and, moreover, it “shaketh hand with Divinitie.’” Judah coun- 
selled his brethren to sell Joseph to the Ishmaelites, “ for he is our 
brother and our flesh ;” and this counsel having some countenance 
in the law of nature, which gave strength to them and feebleness 
to him, they acted upon it, and by the law of nature got twenty 
pieces of silver. “God ... hath made of one blood all the 
nations of men;” then why should not the strong take “some 
countenance” from “ the law of nature?” They only oppress their 
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own flesh and their own blood. “Is it not lawful for me to do 
what I will with mine own ?” 

The question is whether by the English law, without reference 
to recent statutes, the position of married women is what it should 
be. Upon what basis does the law of marriage rest, and how has 
it been built up? There is an enormous mass of evidence, drawn 
from the most diverse sources, and all pointing in one direction, — 
a mass of evidence sufficient, if it should be carefully collected 
and arranged, to establish the fact, upon as firm a basis as rests 
any generally admitted principle of natural science, that man at 
one time existed upon this earth in a ruder and more savage state 
than is now the condition of any known barbarous tribe. Those 
wretches were our ancestors. They fed upon earth, roots, grubs, 
and shell-fish generally ; but not always, for they were cannibals. 
There was then no such thing as a marriage, and no such thing as 
a family. Their opinions and habits had “at least some counte- 
nance in the law of nature which gave strength to the man and 
feebleness and dependence to the woman.” Acting upon this law 
of nature, it was “the rule to kill all female children, except the 
first-born when a female. To tribes surrounded by enemies, and 
unaided by art, contending with the difficulties of subsistence, sons 
were a source of strength, both for defence and in the quest for 
food ; daughters, a source of weakness. Hence the cruel custom 
which, leaving the primitive human hordes with very few young 
women of their own, — occasionally with none, — and, in any case, 
seriously disturbing the balance of the sexes within the hordes, 
forced them to prey upon one another for wives.”! Hence it 
came to pass that one woman belonged to several men, or several 
men had several women in common. Such was the state of a 
large part of the Britons at the time of the Roman invasion. 
“ Of them all, the inhabitants of Kent, a district wholly maritime, 
are most civilized by far, and differ little in their customs from the 
Gauls. Those who dwell inland for the most part sow no grain, 
but live on milk and meat, and clothe themselves in skins. But 
all the Britons dye their bodies blue with woad, which gives them 
a more terrific aspect in battle ; and they have abundant hair, with 
every part of the body shaven except the head. and upper lip. 
Sets of ten or twelve men have wives in common, most commonly 
brothers with brothers, or fathers with their sons ; but the offspring 


1 M’Lennan, Primitive Marriage. 


XUM 


MARRIED WOMEN. 63 


are considered the children of the man who originally took the 
mother in marriage.” 

If it be true that rules which make the status of a married 
woman, and which accorded with the opinions and habits generally 
prevailing in the community when those rules were established, 
are not to be changed till women conduct the wars and men clout 
and unclout the babies, then this state of things should still con- 
tinue. 

That he who feels a want, and by effort obtains the means of 
satisfying that want, is entitled to the use of those means after he 
has obtained them, is the fundamental idea of the right of prop- 
erty. The first settled idea of a man’s right to the exclusive 
possession of a woman probably arose from the practice of cap- 
turing wives. The men of a tribe were murdered, and the women 
became the wives of the conquerors. This capture of women, 
besides having “ some countenance in the law of nature, which gave 
strength to the man and feebleness and dependence to the woman,” 
has, like the “‘ one-flesh ” doctrine and the “ wives obey your hus- 
bands” injunction, the high authority of Scripture for its support. 
The men of Israel “ smite the inhabitants of Jabesh-Gilead with 
the edge of the sword, with the women and the children;” but 
they saved alive four hundred young virgins, and gave the children 
of Benjamin “ wives which they had saved alive of the women of 
Jabesh-Gilead.” But four hundred wives were not enough for all 
the children of Benjamin; therefore those who were unprovided 
went and laid in wait in the vineyards; and, when the daughters 
of Shiloh came out to dance, they came out of the vineyards, and 
caught every man his wife. The men of Israel did not trust 
wholly to the law of nature or to the one-flesh doctrine; they did 
all this after solemn prayer to the Lord. The phrase “ took a 
wife,” as used in the Scriptures, is not always a figurative expres- 
sion; it is prosaic to the letter.2 Legends of this forcible capture 
of women for wives exist in the literature of all nations which 
have an ancient literature ; as, for instance, in the literature of the 
Greeks, the Romans, the Hindoos, the Chinese, and also in the old 
Irish and Gaelic poems, besides the direct accounts which are 
found in the history of the Jews. Women are now captured for 
wives among the tribes of Africa; and, according to Humboldt, in 


1 Cesar, De Bello Gallico, lib. v. 14. 
2 Smith’s Bible Dictionary, article “ Marriage.” 
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South America. There is historic evidence that the practice was 
once general among the nations of the north of Europe. 

Our anonymous author is indignant that Englishmen should, 
in the sixteenth century, have been accused of having but little 
respect for the chastity of women. ‘“ These are the Laws, whereby 
rapes and ravishments of women are repressed, which if they be 
well looked unto, will prove that there is now no cause, why lying 
Laonicus Chalcondilus should be believed, who writing of Eng- 
lishmen, affirmeth that we have no care what becomes of our wives 
and children.” 

Even in Great Britain, the practice of capturing wives derived 
for a long time “ some countenance from the law of nature.” A 
full account of how the MacGregors, as late as 1750, captured a 
wife for Robin Oig is given by Sir Walter Scott in the historical 
introduction to “ Rob Roy.” But in spite of the law of nature 
and Scripture warrant, the law ceased to “shake hands with 
Divinitie.” In the reign of Queen Anne, one Swensden, a Dane, 
was hanged for abduction. The State Trials contain several cases 
where the defendants were indicted for capturing wives. In Ire- 
land, there is the case of Sir H. Haynes, who abducted a Quakeress. 
In the year 1691, Lord Mohun and Captain Hill made an attempt to 
abduct Mrs. Bracegirdle, the actress, as she left the theatre. They 
had a coach and six horses with which to distance pursuit, and a 
squad of soldiers to prevent a rescue, besides being themselves 
heavily armed. Mrs. Bracegirdle was dragged by them from her 
own coach; but her mother, who was with her, clung so closely 
to her waist that she could not be separated from her but by a 
struggle so violent and protracted that an alarm was given which 
frustrated the design. 

Among savage nations, as civilization advanced, the next step 
from the capture of women was their purchase. The woman’s 
inclination was not consulted. She was owned by her father, and 
that ownership was bargained away to the husband. She was a 
thing of sale, and counted to her possessor as so many sheep or 
oxen or camels or skins. By the purchase she became, “ accord- 
ing to the old phrase, sub potestate viri.” She had no “ will of her 
own.” But she never had had a will of her own, and she never 
could have — maid, wife, or widow —till her dying day. It was 
not, as the law-books like to have it, that “ by reason of this lack 
of will she cannot contract.” She could not contract, because she 
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was a “chattel.” She was the “ thing” of her husband, who had 
bought and paid for her, and who owned her absolutely. She was 
his as much as she would have been, had he killed her father and 
taken her as the spoil of war. The purchase of wives, as well as 
their capture, has Scripture warrant. ° 

The progress of nations in civilization has been: first, promis 
cuous intercourse; then a more restricted intercourse, something 
as we find it portrayed in the extract from Cesar; then the cap- 
ture of wives; and then their purchase. Among many nations, 
till they had made considerable progress, all these habits probably 
existed to a greater or less extent at the same time. The institu- 
tion of marriage grew up with the institution of slavery. Indeed, 
it was the same thing as slavery; but the wife was a superior 
slave, as she was nearer her master’s person. Among many 
nations, it has been the custom to marry one woman to all the 
brothers of a family, the children being considered the children of 
the eldest. A remnant of that custom is seen in the Bible, when 
the brother takes his deceased brother’s wife to raise up issue to 
his brother. 

In the oldest remnants which we have of the Roman law, 
society is seen just emerging from the state above described. A 
woman, by the ancient Roman law, had no rights and no capa- 
cities, no will of her own. She was never, under any circum- 
stances, relieved from man’s absolute authority. She belonged, 
whether wife or maid, to the head of the family; and, upon his 
death, she passed into the power of the nearest male relative of 
the head of the family. The two oldest forms of Roman marriage, 
the usus and the coemptio, are relics of the customs of capture. 
By the law which defined the status of one married by the usus, if 
the wife escaped from the husband, and remained from him three 
nights in the year, the wsws was broken; she remained in her own 
familia, and did not pass into that of her husband. The coemptio 
was a mock sale of the wife to the husband. Witnesses to the bar- 
gain were present, as was also an official with a pair of scales to 
represent the weighing out of the purchase-money. Other property, 
besides the wife, was conveyed in this same manner. The sale of 
property was effected “in the presence of not less than five wit- 
nesses, who must be Roman citizens of the age of puberty, and also 
in the presence of another person of the same condition, who holds 
a pair of scales, and hence is called libripens. The purchaser, 
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taking hold of the thing, says and affirms that this thing is mine, 
ex jure Quiritium, and it is purchased by me with this piece of 
copper and these scales. He then strikes the scales with the piece 
of money, and gives it to the seller as a symbol of the price.”?! 
That the fictitious marriage sale was once a real sale cannot be 
doubted. At the height of Rome’s grandeur, Laonicus Chal- 
condilus might have affirmed of the chief citizens —of Lucullus, 
Cesar, Pompey, Antony, and Cato — what he affirmed of English- 
men, and not even an anonymous author would have given him 
the lie. The late Roman law, however, granted to married, and 
more especially to unmarried, women a great degree of liberty. 


Modern jurisprudence, forged in the furnace of barbarian conquest, and 
formed by the fusion of Roman jurisprudence with patriarchal usage, has 
absorbed, among its rudiments, much more than usual of those rules con- 
cerning the position which belong peculiarly to an imperfect civilization. 
During the troubled era which begins modern history, and while the laws of 
the Germanic and Sclavonic immigrants remained superposed like a separate 
layer above the Roman jurisprudence of their provincial subjects, the women 
of the dominant races are seen everywhere under various forms of archaic 
guardianship; and the husband who takes a wife from any family except his 
own pays a money-price to her relations for the tutelage which they sur- 
render to him. When we move onwards, and the code of the middle ages 
has been formed by the amalgamation of the two systems, the law relating 
to women carries the stamp of its double origin. The principle of the 
Roman jurisprudence is so far triumphant that unmarried females are gen- 
erally (though there are local exceptions to the rule) relieved from the 
bondage of the family ; but the archaic principle of the barbarians has fixed 
the position of married women, and the husband has drawn to himself in 
his marital character the powers which had once belonged to his wife’s male 
kindred ; the only difference being that he no longer purchases his privi- 
leges. At this point, therefore, the modern law of Western and Southern 
Europe begins to be distinguished by one of its chief characteristics, — the 
comparative freedom it allows to unmarried women and widows, the heavy 
disabilities it imposes on wives. It was very long before the subordination 
entailed on the other sex by marriage was sensibly diminished. The prin- 
cipal and most powerful solvent of the revived barbarism of Europe was 
always the codified jurisprudence of Justinian, wherever it was studied with 
that passionate enthusiasm which it seldom failed to awaken. It covertly 
but most efficaciously undermined the customs which it pretended merely to 
interpret. But the chapter of law relating to married women was for the 
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most part read by the light, not of Roman, but of Canon Law, which in no 
one particular departs so widely from the spirit of the secular jurisprudence 
as in the view it takes of the relations created by marriage. . . . The pro- 
prietary disabilities of married females stand on quite a different basis from 
their personal incapacities, and it is by the tendency of their doctrines to 
keep alive and consolidate the former that the expositors of the Canon Law 
have deeply injured civilization. There are many vestiges of a struggle 
between the secular and ecclesiastical principles, but the Canon Law nearly 
everywhere prevailed. . . . The systems, however, which are least indul- 
gent to married women are invariably those which have followed the Canon 
Law exclusively, or those which, from the lateness of their contact with 
European civilization, have never had their archaisms weeded out. The 
Danish and Swedish laws, harsh for many centuries to all females, are still 
much less favorable to wives than the generality of continental codes. And 
yet more stringent in the proprietary incapacities it imposes is the English 
Common Law, which borrows far the greatest number of its fundamental 
principles from the jurisprudence of the Canonists. * 


Although the rules of the English Common Law, as they became 
established, ‘‘ accorded with the opinions and habits generally pre- 
vailing in the community, and those opinions and habits had at 
least some countenance in the law of nature, which gave strength 
to the man, and feebleness and dependence to the woman,” it may 
be instructive to see what has been the position of woman under 
those rules, and to see further to what extent the law of the land 
has violated the law of nature, by abrogating some of them without 
waiting for the law of nature to draw “ the women into the field of 
battle and into the harvest-fields,” and to array “ the men in the 
kitchens and nurseries with the dish-cloths and other cloths.” 

‘“‘ Whatever will make a man guilty of murder, will make a woman 
guilty of petit treason if committed upon the husband.” If a hus- 
band murdered his wife, he was hung; if a wife murdered her hus- 
band, she was drawn and burned ; and, adds Coke, “ so is the constant 
practice.” To be drawn is to be dragged upon the ground at a 
horse’s tail, from the place of trial to the place of execution, “ as 
not being worthy any more to tread upon the face of the earth.” 
The hurdle is no part of the common law. “ In the reign of Edward 
IIl., a judge, in condemning a criminal, is reported to have given 
especial order, that neither friars nor others should dare to help the 
culprit with any thing to rest upon in the drawing to the gallows.” 
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Blackstone, that “ingenious and inveterate optimist,” thinks the 
burning of women has at least some countenance from the law of 
nature. He says, it “ seems to have been handed down to us by 
the laws of the ancient Druids, which condemned a woman to be 
burned for murdering her husband ; and it is now the usual punish- 
ment for all sorts of treasons committed by those of the female 
sex.” Here the law shaketh hand with Paganism. But counte- 
nance from the law of nature will not content so ingenious a reasoner 
as Blackstone: he shaketh hand with Chivalrie. ‘“ For, as the de- 
cency due to the sex forbids the exposing and publicly mangling 
their bodies, their sentence . . . is to be drawn to the gallows, and 
there to be burned alive.” According to Amos, “ the sympathy felt 
for Mrs. Gaunt, as composedly she collected the straw round her 
stake to accelerate the flames by which she was consumed alive for 
the feminine fault of harboring traitors, contributed to swell the 
public indignation which finally extinguished the dynasty of the 
Stuarts.” Yet the burning of women was not abolished till the year 
1790. Upon all social questions public opinion drags along the law 
a generation in the rear of civilization. 

One rule of law, even Blackstone thinks, “ savors pretty strongly 
of severity.” It was the rule of law, that “if any woman be 
delivered of a child which if born alive should by law be a bas- 
tard, and endeavors privately to conceal its death, . . . the mother 
so offending shall suffer death as in the case of murder, unless she 
can prove by one witness at least that the child was actually born 
dead.” Blackstone, however, settles his qualms by a resort to the 
law of nature ; he says a similar law “is met with in the criminal 
codes of many other nations of Europe, as the Danes, the Swedes, 
and the French.” According to Hale, the,law cannot take notice of 
killings which cannot be proved by the prosecution, for the reason 
that “ secret things belong to God.” To make his reasoning logi- 
cally or legally correct, he should have excepted the cases of un- 
married women in childbirth. Under some circumstances at least, 
then, by the law women do not appear to belong to God. There is 
something regal about a man’s taking God to himself, and exclud- 
ing woman from her share. “In Thrace the king was distinguished 
after a very pleasant and rare manner. He had a religion by him- 
self, a god of his own, whom his subjects might not presume to 
adore.” Nature has given strength to the man, and he is lord of 
creation, forsooth! “As to strength, there is no creature in the 
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world exposed to so many injuries as man. We need not a whale, 
an elephant, or a crocodile, nor any such like animals, of which one 
alone is sufficient to despatch a great number of men to do our 
business ; lice are sufficient to vacate Sylla’s dictatorship ; and the 
heart and life of a great and triumphant emperor is the breakfast 
of a little contemptible worm.” 

Another specimen of the justice and equity of the common law 
toward women is shown in the “ benefit of clergy.” When this 
legal rule was established, it accorded with the opinions and habits 
of the community. It has been regarded by the greatest law 
writers as the perfection of reason; they derive its authority from 
the law of nature. In it the law shaketh hand with the Romish 
Church. This rule, Blackstone blandly states, “had its original 
from the pious regard paid by Christian princes to the church in 
its infant state.” By it whenever a clergyman committed a capital 
offence he was discharged without punishment, and, as far as the 
law was concerned, could commit as many capital offences as he 
pleased. Any man, not a clergyman, who could read was dis- 
charged for his first capital offence without punishment, except 
that he was branded with a hot iron upon the ball of the thumb, in 
order that he might be recognized as an old offender should he 
claim exemption from punishment a second time. A woman, how- 
ever, as she was unfit to be a clergyman and have the right to 
commit crimes with impunity, was put to death. It sometimes, 
therefore, happened that when offences were committed jointly by a 
man and a woman, the man was discharged and the woman executed. 
This benefit of clergy was not fully abolished till the year 1827. 

How far the common law excused a wife for crime committed 
under the coercion of her husband is a matter of much doubt. Coke 
has but little to say about it, the law of nature not having given 
him strength to rule his wife. Coke married for money, and his 
wife spoke of him as a “base and treacherous fellow.” Their 
quarrels were so violent and notorious that the matter became a 
common scandal, and was taken notice of in the Star Chamber. 
According to Hale, ‘If the husband and wife together commit lar- 
ceny or robbery, by the opinion of Bracton, both are guilty ; and 
so it hath been practised by some judges (Dalton), and possibly in 
strictness of law, unless the actual coercion of the husband appear, 
she may be guilty in such a case; but the later practice hath 
obtained, that if the husband or wife commit burglary or larceny 
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together, the wife shall be acquitted, and the husband only con- 
victed ; and this being the modern practice, and in favorem vite, is 
fittest to be followed, and the rather because otherwise for the same 
felony the husband may be saved by the benefit of clergy and the 
wife be hanged where the case is within clergy ; though I confess 
this is of small value, for in manslaughter committed jointly by 
husband and wife, the husband may have his clergy, yet the wife is 
not on that account to be privileged by the coverture.” The coer- 
cion of the husband did not exempt the wife from punishment for 
offences not capital, although such crimes are those which a wife is 
most likely to commit under coercion of her husband. “ So great 
a favorite,” to quote the words of Blackstone, ‘“‘is the female sex 
of the laws of England.” 

Both Coke and Blackstone, with an offensive self-complacency, 
uphold and justify nearly every thing in the criminal law which has 
been fiendishly atrocious, and that too, commonly, by examples 
drawn from Scripture. 

How far did the common law allow a husband to chastise his 
wife? Our anonymous author has a section upon it. 


Justice Brook, 12 H. 8, fo. 4, affirmeth that if a man beat an outlaw, a 
traitor, a pagan, his villein, or his wife it is dispunishable, because by the 
Law Common these persons can have no action. God send Gentle women 
better sport, or better companie. 

But it seemeth to be very true, that there is some kind of castigation which 
law permits a Husband to use, for if a woman be threatened by her hus- 
band to be beaten, mischieved or slain, Fitzherbert sets down a writ which 
she may sue out of Chancery to compel him to find surety of honest behav- 
ior toward her, and that he shall neither doe nor procure to be done to her 
(marke I pray you) any bodily damage otherwise than appertains to the 
office of a husband for lawful and reasonable correction. See for this, the 
new Nat. bre. fo. 80, f. & fo. 238, f. 

How farre that extendeth I cannot tell, but herein the sex feminine is at 
no great disadvantage ; for first for the lawfulness; If it be in none other 
regard lawfull to beat a man’s wife, then because the poor wench can sue no 
other action for it, I pray why may not the wife beat the Husband again, 
what action can he have if she doe? When two tenants in Common be on 
a horse, and one of them will travel and use this horse, hee may keepe it 
from his Companion a year, two or three, and so be even with him: so the 
actionless woman beaten by her Husband, hath retaliation left to beat him again 
if she dare. If he come to the Chancery or Justices in the Country of the 
peace against her, because her recognizance alone will hardly bee taken, he 
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were best be bound for her, and then if he be beaten the second time, let 
him know the price of it on Gods name. 


According to this, the wife is not at a disadvantage, because, if 
being beaten she is without redress, she can in return beat back, 
and her husband will be without redress. The reasoning proceeds 
upon the principle that two wrongs make a right. The wife who 
is beaten is not able to beat; and it is a poor consolation for her to 
know that if her husband beats her, some other wife beats some 
other husband. This is a fair specimen of the disadvantages 
under which the wife labors, and of the corresponding advantages 
by which, according to Blackstone, those disadvantages are com- 
pensated. 

As the law stands in Massachusetts to-day, if the wife is unjusti- 
fiably beaten, she can enter a complaint against her husband. The 
result is that he is fined or imprisoned. If the fine is paid, she is 
-worse off than before ; for, though bound to keep the peace, he steps 
from the dock clothed in the strength which the law of nature has 
given him, and takes her home to suffer in some way for the injury 
which he conceives she has done him. If he is imprisoned, she 
alone must support the family; and on his release what is her 
position? Is it any wonder that women suffer much in silence? 
In cases of extreme cruelty the law of Massachusetts allows a 
divorce. But the religion of most of those whom such a law is 
intended to benefit, does not permit them to seek a divorce ; and, 
for such, there is no redress.} 

The husband without a resort to violence can grievously injure 
his wife. He can imprison her; he can force her to work and 
he can live upon her earnings; he can scant her food and her 
clothing, always subject to the exception that if he does not pro- 
vide her with necessaries, and if she can escape from his house and 
can prevail upon some third person to supply her upon her hus- 
band’s credit, she may do so. Husbands who act thus—and such 
conduct is not very uncommon usually — have no credit. In short, 
the protection which women have is not the protection of the law, 
but the protection of public opinion. 

The anonymous writer says : — 


That which the Husband hath is his owne. But the prerogative of the 
Husband is best discerned in his dominion over all extern things in which 
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the wife by combination devesteth her self of proprietie in some sort, and 
casteth it upon her governour, for here practice every where agrees with the 
Theorecke of Law, and forcing necessity submits women to the affection 
thereof. Whatsoever the Husband had before Coverture either in goods or 
lands, it is absolutely his own, the wife hath therein no seizin at all. If 
any thing when hee is married be given him, he taketh it by himself distinctly 
to himself. .. That which the Wife hath is the Husbands. For thus itis; 
if before Marriage the Woman were possessed of Horses, Neate, Sheepe, 
Corne, Wool, Money, Plate and Jewels, all manner of moveable substance is _ 
presently by conjunction the husbands, to sell, keep or bequeath if he die. . 
And though be bequeath them not, yet are they the Husbands Executors 
and not the wives which brought them to her Husband. 


The whole common law of husband and wife is founded upon the 
institution of slavery,—of capture and purchase. “The very 
being or legal existence of the woman is suspended during the 
marriage.” ‘A man cannot grant any thing to his wife, for the 
grant would suppose her separate existence.” ‘ All compacts made 
between husband and wife when single, are voided by the intermar- 
riage.” The foundation for all this is, that she and her possessions 
belong to him. “If the wife be indebted before marriage, the hus- 
band is bound afterwards to pay the debt;” that is, he takes her 
as he does any other piece of property, subject to all legal claims. 
“If the wife be injured in her person or property, she can bring no 
action for redress without her husband’s concurrence and in his 
name.” That was the law in respect to a slave in the Roman law, 
from which this principle is borrowed. 

The advocates of woman’s suffrage were represented in the Con- 
vention of 1779-1780, which formed the State Constitution of Mas- 
sachusetts. When what is now the Art. II, sec. 2, chap. 1, 
concerning the qualification requisite for electors of senators, was 
under consideration, it was “moved and seconded that the word 
‘male’ in the article be expunged, which, being put, passed in the 
negative.” 1 The same motion was made and defeated when Art. IV. 
sec. 3, chap. 1, concerning the qualifications requisite for electors 
of representatives, was under consideration.2 The matter came up 
still again when the method of providing for the revision of the 
Constitution was considered. The Supreme Court of that State 
have accordingly decided that women cannot hold judicial office. 

Many of the States have passed statutes allowing married women 


1 Journal of Convention, p. 92. 2 Id. p. 186. 3 Jb. p. 159. 


( 
| 


MARRIED WOMEN. 73 


to hold and manage property, and giving them a right, to a greater 
or less extent, to their separate earnings. Such a law was passed 
in England in 1870. 

We read in Gibbon that “after the edicts of Theodosius had 
severely prohibited the sacrifices of the pagans, they were still 
tolerated in the city and temple of Serapis ; and this singular indul- 
gence was imprudently ascribed to the superstitious terrors of the 
Christians themselves, as if they had feared to abolish those 
ancient rites which could alone secure the inundations of the Nile, 
the harvests and the subsistence of Constantinople.” But the temple 
was at last destroyed, and the statue of Serapis was involved in the 
ruin. ‘It was confidently affirmed that if any impious hand 
should dare to violate the majesty of the god, the heavens and 
the earth would instantly return to their original chaos. An in- 
trepid soldier, animated with zeal and armed with a heavy battle- 
axe, ascended the ladder; and even the Christian multitude expected 
with some anxiety the event of the combat. He aimed a vigorous 
stroke against the cheek of Serapis: the cheek fell to the ground ; 
- the thunder was still silent, and both the heavens and the earth 
continued to preserve their accustomed order and tranquillity. 
The victorious soldier repeated his blows; the huge idol was over- 
thrown, and broken in pieces; and the limbs of Serapis were 
ignominiously dragged through the streets of Alexandria.” 

The law of the status of women is the last vestige of slavery. 
Upon their subjection it has been thought rests the basis of society ; 
disturb that, and society crumbles into ruins. By the married 
women’s property acts, the first blow has been struck. The cheek 
of the idol has fallen to the ground; the thunder is silent, and the 
earth preserves its accustomed tranquillity. The huge idol will 
sooner or later be broken to pieces. 


UNITED STATES DISTRICT COURT. 


UNITED STATES DISTRICT COURT. 
District oF 
Tue Becuerpass AMBAIDASS. 


A libel brought in the United States against a British vessel for wages, by sailors 
shipped for a voyage ending in a home port, will not be entertained against the 
protest of the British consul, in the absence of special circumstances, such as a 
clear deviation from the voyage described in the articles, cruelty, or the breaking 
up of the voyage, although the court may doubt the validity of the articles. 


Lise by the crew of the British ship Becherdass Ambaidass, 
alleging that they shipped at Liverpool in November, 1869, for a 
voyage to the East Indies, and thence to Boston; that the ship 
arrived in safety at this port in February, 1871, where the libellants’ 
services terminated, and they became entitled to their wages as 
fully stated in their schedule. H. B. M. acting consul at Boston 
protested against the court taking jurisdiction of this cause, for the 
reasons that the libellants signed shipping articles in a usual form 
approved and used in the government shipping offices, and for a 
voyage not yet ended; that by the Merchant Shipping Act of Great 
Britain, seamen are not permitted to sue in foreign ports unless 
duly discharged there, or so ill-treated as to be put in fear of their 
lives ; that neither alternative applies to these libellants, and that 
it will be for the advantage of both parties to remit them to their 
home tribunals. The master by his answer reiterates the same 
grounds of objection, and adds a description of the voyage from 
the articles, as follows: “ From Liverpool to Bombay, and any ports 
and places in the Indian, Pacific, and Atlantic Oceans, and China 
and Eastern seas, thence to a port for orders, and to the Continent 
if required, and back to a port of final discharge in the United 
Kingdom, term not to exceed three years.” The shipping articles 
on inspection agreed with the master’s answer, and the libellants 
admitted that their description of the voyage in the libel was not 
the true one, and prayed leave to amend by alleging that they 
were brought to Boston against their will. No objection was made 
to allowing such an amendment; but none such was made and 
sworn to. 

Lowe.L, J. The law is well settled in England and America, 
that courts of admiralty have jurisdiction of suits by foreign sea- 


UNITED STATES DISTRICT COURT. 75 


men for their wages against a foreign ship, or her master or own- 
ers who are found within the territorial limits of the jurisdiction of 
the court. As early as 1795, Judge Peters thus stated his practice: 
“] have avoided taking cognizance, as much as possible, of disputes 
in which foreign ships and seamen are concerned. I have in general 
left them to settle their differences before their own tribunals. On 
several occasions I have seen it a part of the contract that the 
mariners should not sue in any other than their own courts; and I 
consider such a contract lawful, &c.’”? He adds, that where the . 
voyage is ended or broken up here, and no treaty or compact pre- 
scribes the mode of proceeding, he had permitted such suits to be 
brought. The Catharina, 1 Pet. Adm. 104. He makes a very 
similar statement in The Férséket, Ib. 197. And there is no sub- 
stantial change since that time. See The Jerusalem, 2 Gal. 191; 
Taylor v. Caryl, 20 How. 611, per Taney, C. J.; The Maggie Ham- 
mond, 9 Wall. 452, per Clifford, J. 

These three cases do not decide the very point, but they contain 
dicta of great weight, and the decisions are in conformity with them. 
Patch vy. Marshall, 1 Curtis, C. C. 452; The Gazelle, 1 Sprague, 
378; The Havana, Ib. 402; Davis vy. Leslie, Abbott, Adm. 123; 
Gonzales v. Minor, 2 Wall. Jr. 348; and there are many similar 
cases in which the rule is shown to be that the admiralty court has 
jurisdiction, but has a discretion whether to exercise it or not. It 
is not possible, of course, to lay down a precise rule to govern even 
the sound and judicial discretion of a court in future cases. Those 
in which actions have been maintained, against objection by the 
defendants or claimants (leaving out of view for the present the 
protest of the consul or minister), are where the voyage ends here 
by its own terms, and the wages are due here; where it has been 
wholly broken up by a sale of the ship, whether voluntarily or 
under legal process; where the ship is so unseaworthy that the 
crew are not bound to go in her; where they have been forced to 
leave her by the cruelty of the master. 

It has been doubted whether a seaman discharged here by his 
own consent, should be permitted to sue, and whether a deviation 
by the master would be good ground for taking jurisdiction. On 
this last point, see Moran v. Baudin, 2 Pet. Adm. 415; The St. 
Oloff, Ib. 428, for, and Davis v. Leslie, Abbott, Adm. 134, and 
Bucker v. Klorkgeter, Tb. 409, against, suits being sustained, the lat- 
ter being dicta by Judge Betts, in which he expresses the opinion 
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that the cases in Peters are not well decided. His ground is, that 
the very question of deviation may present all the difficulties of 
ascertaining the foreign law and applying it to the contract that 
induce the courts to decline the jurisdiction of questions arising 
during the course of a still unfinished voyage. My own opinion is, 
that a plain departure from an admitted voyage absolves the crew 
from their engagement by the general maritime law, and authorizes 
them to leave the vessel at any port where the only inconvenience 
to the master will arise from the necessity of hiring a new crew, 
even at higher wages; and that the decision in the former of the 
two cases cited from 2 Peters, where it is shown that the crew had 
been taken on voyages they had never agreed for, was clearly right. 
Such seems to be the opinion of Mr. Parsons, 2 Parsons on Shipping, 
227, and Judge Betts’s dicta must be taken, not as announcing any 
general rule, but rather as suggesting important exceptions toa 
sound rule. There are such exceptions, no doubt, to any rule that 
may be attempted to be made. A seaman discharged here may yet 
have bound himself by a valid contract not to sue here ; or we may 
be bound by treaty not to entertain the suit; or an offer may be 
made to return destitute seamen to their home, which the court 
may think they ought to accept, &c. Subject to such exceptions, I 
consider deviation may be a ground for discharging the crew and 
ordering their wages to be paid to them, and this upon plain grounds 
of justice of universal authority. 

This is not a case of deviation, strictly so-called. The crew in 
their sworn libel say they were to come to Boston, and that the 
voyage was to end here. It is admitted now that the voyage was 
not to end here, and it is said, though not verified by oath, that 
they were brought here against their will. If this were so, the 
men must certainly have known it when they filed their libel, and 
should have alleged it, so as to put it in issue. As the case stands, 
I cannot take this fact for granted. The voyage described in the 
articles is broad enough to include Boston within its terms, and the 
contract seems to have been fully read and explained to the crew, 
and I understand the real objection relied on by the libellants is, 
that the articles are void for uncertainty. That is a point which 
has often arisen in this court; and, so far as our own statute is 
concerned, it is settled that such a description is too vague. This 
is not denied by the claimant, nor does he hesitate to admit that 
' the decisions of the High Court of Admiralty, so far as any such 
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have been reported, seem to agree very nearly with the American 
cases ; still he insists that I cannot know the English law, and that 
he ought to have the right to take evidence in England concerning 
the present law and practice there, if I take jurisdiction at all. 

Besides these considerations, there is the protest of H. B. M. 
acting consul, which affirms the validity of the articles, and protests 
that the court ought not to take jurisdiction. Several of the author- 
ities above cited refer to the consent or dissent of the representative 
of the foreign government as being an important fact, but precisely 
what weight should be given to it is not defined. Judge Sprague, in 
The Bloomer, cited 2 Parsons on Shipping, 229, note 2, says: “ The 
usual course in the case of a libel by a foreign seaman against his 
vessel, is to direct the clerk to inform the consul of the government 
of the pendency of the suit, that he may take such notice of it as 
he thinks proper; and unless there were strong circumstances in 
the case, the court would not proceed in rem against a foreign ves- 
sel, without the assent of the commercial representative here of the 
foreign government of the country where she belonged.” What 
circumstances would be strong enough to induce action, notwith- 
standing such a protest, is not stated. Judge Peters appears to 
have found such circumstances in The St. Oloff, 2 Pet. Adm. 428, 
where there had been both cruelty and deviation. So did Mr. Jus- 
tice Curtis, in Patch v. Marshall, 1 Curtis, C. C. 452, where the 
defendant appeared to be domiciled in Massachusetts, and the voy- 
age was ended there. In a late case in England, it has been decided 
in conformity with the practice in both countries, that the protest 
of the foreign consul could not bar the jurisdiction; but that it 
ought to be respectfully considered and weighed together with the 
other facts and circumstances upon which the sound discretion of 
the court must be exercised. The Nina, L. R. 2 P. C. 38; see, too, 
The Golubchick, 1 W. Rob. 143; The Milford, Swabey, 362; The 
Herzogin Marie, 1 Lush. 292. 

The practice pointed out by Judge Sprague, which agrees entirely 
with the English practice as shown by these cases, was not followed 
in this case, and the consul was not notified before the warrant 
issued; and for the sufficient reason that the libel says nothing 
about the vessel being foreign, but states simply the case of a voy- 
age ending here, the ship earning freight, and the seamen entitled 
to their wages ; and not only so, but it invokes the immediate action 
of the court on the ground that the ship was about to proceed to 
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sea within ten days, an allegation made under the statute of 1790, 
1 Stats. 134, which is wholly inapplicable to the case of a British 
crew shipped in England, as these men are now admitted to have 
been. A libel so framed in total disregard of the truth of the case 
is an abuse of the process of the court, and the costs which have 
resulted from it will justly fall on the libellants if it turns out that 
no warrant ought to have been granted. 

And my opinion is, that justice does not require me to take juris- 
diction against the protest of the consul. That objection has weight 
as showing the opinion of the person who is intrusted with the 
care of British seamen, that there is no such hardship in this case 
as required the libellants to be paid here rather than at home. His 
opinion of the law too must have some weight, because he is in a 
position to know and act upon it often. Nor can I find in the case 
any of the strong circumstances such as Judge Sprague refers to, 
as requiring the protest to be disregarded. The libellants do not 
appear to have been brought here against their will, and the master 
professes himself ready to carry them home. The time for which 
they shipped has not run out, and no reason is given, excepting 
what under the circumstances of this case may fairly be called the 
technical one, that their contract is null. It is the policy of all 
maritime countries to discourage the discharge of their seamen in 
foreign ports, and if the master undertook to discharge these men 
here against their will, he would be guilty of a misdemeanor by the 
terms of the Merchant Shipping Act. They say it is in their elec- 
tion to be discharged. If this be so, yet there is no reason given 
excepting the strict right, and that is precisely what a court of 
admiralty does not feel bound to enforce without further reasons. 
Reserving, therefore, an opinion upon any state of facts not now 
before me, I must say that I do not find here any good cause for 
taking jurisdiction. 

One of the difficulties in the operation of the well-established 
course of practice is, that we are obliged to try the case before we 
can ascertain whether it ought to be tried or not, and I find that 
difficulty somewhat embarrassing here, for the facts may not have 
been fully developed in the short hearing already had. I shall 
retain the libel until the sincerity of the master’s professed readi- 
ness to take back the men has been ascertained ; but if the facts 
turn out to be as they now appear, I shall not exercise jurisdiction 
further. 
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Whether I shall do so in any event, unless one or more of the 
crew shall appear to have been discharged with the master’s con- 
sent, I do not decide. But in such a case as I have sometimes seen, 
of a master inducing a crew to desert, and then setting up the act 
in bar of their wages, perhaps his consent to discharge them might 
be presumed. 

G. O. Shattuck and O. W. Holmes, Jr., for the claimant. 

C. G. Thomas, for the libellants. 


Norre.—In the case of the Robert Ritson, decided shortly after the Becherdass 
Ambaidass, it was admitted that the libellants had left the port before the ship, which 
afterwards proceeded to complete the voyage described in the articles. There was, 
therefore, no offer to take back the men, although the master had been willing to do 
so until they left. The facts were in other respects similar to the above, and a similar 
protest was filed by the acting consul. The court dismissed the libel. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR MAY, 
JUNE, AND JULY, 1871. 


ABANDONMENT. — See Law, 1. 
AccEPTance. —See Bitts anp Notes, 2; Contract, 2. 
Account. —See Patent, 5. 

Action. —See Executors anp ADMINISTRATORS, 3, 4. 
Apgupication. —See Bankruptcy, 2. 
ADMINISTRATION. — See ExecuTorS AND ADMINISTRATORS. 
Aprratty.—See Maritme Lien. 

ApversE Possrssion. — See BaILMENT ; EvIvENCce. 
Arripavit. —See 


AGE. 

Devise to two daughters absolutely, if they had no children; otherwise, &. 
One being fifty-five years and four months, and the other fifty-three years and 
nine months old, it was ordered that they hold absolutely, on the presumption 
that they would not have any children. — In re Widdow’s Trusts, L. R. 11 Eq. 


Acrncy.—See Principat anp AGENT. 
AGREEMENT. — See Contract. 
AMALGAMATION. — See Company, 2, 3. 

Ampicuiry. —See Legacy, 1. 

Annuity. —See Huspanp anp Wire; Leaacy, 3; Resmpuary Estate. 
Anticipation. —See HusBanp WIFE. 


APPOINTMENT. 

Property was settled on trusts for A., with power of appointment jointly with 
B., said power and trusts being subject to forfeiture by certain acts. A proviso 
followed that A. might by deed or will, executed prior to determination of the 
trusts, appoint in favor of his wife. A. appointed by will, committed an act of 
forfeiture, and died. Held, that the will did not come into operation until the 
death of the testator, and the appointment was void. — Potts v. Britton, L. R. 
11 Eq. 433. 

See Power; Trust. 

APPORTIONMENT. 

1. A claim against a testator’s estate was compromised by payment of a gross 
sum several years after testator’s death. Held, that as between tenants for life 
and remainder-men under the will, such sum was to be treated as composed of a 
principal debt due when said claim accrued, with interest thereon to date of tes- 
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tator’s death, which two sums were to be charged against the corpus. Interest 
from testator’s death on such aggregate principal and interest was to be charged 
to tenants for life. — Maclaren v. Stainton, L. R. 11 Eq. 382. 

2. A testator bequeathed a specific sum to pay off a contingent charge upon his 
X. estate; and if so applied, then a second charge, created on his Z. estate, to 
be shifted to his X. estate. A portion only of said sum was applied in paying off 
the charge on the X. estate. Held, that the condition was not apportionable, and 
none of the charge on the Z. estate was to be thrown upon the X. estate. — 
Caldwell vy. Cresswell, L. R. 6 Ch. 278. 

See Tenancy 1x Common. 


APPROPRIATION OF PAYMENTS. 

A. was indebted to B. on three accounts, on one of which a judgment was 
obtained creating a charge on A.’s lands. A. and B. then entered into an agree- 
ment whereby a smaller sum was to be received for the gross amount of the three 
demands, payable in instalments ; and on failure to pay any instalment, B. to be 
remitted to his original rights. A. paid one instalment, and failed to pay further. 
Held, that B. must apply the instalment received to the three debts ratably, and 
not to one of the unsecured debts only. Thompson v. Hudson, L. R. 6 Ch. 320; 
see L. R. 2 Ch. 255; 4H. L. 1. 


ASSIGNMENT. — See Devise, 1, 9; VeNpor anp PurcnasEr, 2. 


BalLMENT. 


A bailee of goods converted them without the knowledge of bailor, more than 
six years before action brought, but subsequently refused to deliver less than 


six years before action brought. The bailor brought detinue. Held, that the 
Statute of Limitations ran from the date of demand and refusal to deliver, not 
from the date of the conversion. Jt seems, the bailor was entitled to sue either 
for a wrongful parting with property, or wait till the bailee refused to deliver on 
request. Otherwise, if the action had been trover. — Wilkinson v. Verity, L. R. 
6C. P. 206. 


BANKRUPTCY. 


1. Action in England upon a judgment obtained in Canada, and second action 
upon a contract made and to be performed in Canada. Plea to both actions, 
discharge under the English Bankruptcy Act. The discharge was after the cause 
of action in each case arose, but before the judgment. Held, that the discharge was 
no defence to the first action, on which the judgment was conclusive, though the 
discharge might have been set up as a defence to the action in Canada; but that 
the second action was barred, as a discharge in England was binding upon her 
colonies. — Ellis v. M’Henry, L. R. 6 C. P. 228. 

2. Under the English Bankruptcy Act it was held that a judgment creditor who 
seized goods under execution, but had not actually sold, before adjudication of 
bankruptcy, was entitled to sell the goods and retain their proceeds. — Slater v. 
Pinder, L. R. 6 Ex. 228. 

3. A., owing a banking firm a certain sum, became bankrupt. A.’s trustee 
paid into the banking firm £665 in trust for the creditors. The said firm became 
bankrupt, and subsequently A.’s bankruptcy was annulled. Held, that the prop- 
erty in the £665 reverted to A., as if it had never passed from him, and that he 
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could set off that sum against the amount he owed the banking firm. — Bailey y, 
Johnson, L. R. 6 Ex. 279. 
See Set-orr; Specivic PERFORMANCE. 


Britt or Lavine. 


1. A bill of exchange was drawn upon the plaintiff against a bill of lading, and 
was presented to him for acceptance by a bank, with the memorandum, ‘ The bank 
holds bill of lading and policy for 251 bales of cotton, per William Cummings.” 
Plaintiff accepted, without asking to see bill of lading, and paid the bill before 
due. The bill of lading turned out a forgery. Held, that the memorandum did not 
amount to a guarantee by the bank that the bill of lading was genuine, and that 
the equities between the parties were equal. — Leather v. Simpson, L. R. 11 Eq. 
398. 

2. B. bought cotton for A., at his request, and B. transmitted a bill of lading 
and invoice thereof to C., his correspondent. The invoice, a duplicate of which 
was sent to A., described the cotton as shipped ‘on account and risk of A.” C, 
sent A. the bill of lading, with a bill of exchange drawn on him; and A. returned 
the bill of exchange unaccepted, but retained the bill of lading. C. stopped the 
delivery of the cotton to A. Held, that accepting the bill of exchange was a con- 
dition precedent to the right to hold the bill of lading, and that in this case the 
cotton remained the property of B.— Shepherd v. Harrison, L. R. 5 H. L. 116; 
s.c. L. R.4Q. B. 196; 493. 

See Freicut; Set-orr. 


Brits anp Notes. 


1. A company had power to issue ‘‘ bonds, obligations, or mortgage deben- 
tures,” to be sealed and registered; also, ‘to make, draw, accept, or indorse 


any promissory note, bill of exchange, or other negotiable instrument.” The — 


company issued instruments headed ‘‘ £20. Debenture Bond,” promising “ to 
pay to the bearer” the principal, with interest, and sealed with the seal of 
the company. Interest coupons were attached, headed, ‘‘ Debenture Bond, 
No. , for £20. Interest Coupon, No. .” Held, that the instruments 
were promissory notes. — Ex parte Colborne and Strawbridge, L. R. 11 Eq. 478. 

2. A. sent B., his agent, a bill to be presented for acceptance. B. presented 
the bill on Friday at two o'clock, and called Saturday at half-past eleven, business 
hours closing at twelve, for the accepted bill. The bill, which had been accepted 
without B.’s knowledge, was mislaid, and B. departed without it. On Monday 
the acceptance was cancelled. Held, that it being the custom of merchants to 
leave a bill twenty-four hours for acceptance and such period running beyond 
business hours on Saturday, B. was not guilty of negligence in waiting until 
Monday for an answer from the drawee. — Bank of Van Diemen’s Land v. Bank 
of Victoria, L. R. 3 P. C. 526. 

3. Promissory note as follows: ‘* We, the directors of,” &c., “do promise to 
pay,” &c., with the company’s seal affixed. Held, that the directors were per- 
sonally liable. — Dutton v. Marsh, L.. R. 6 Q. B. 361. 

See Butt or Lavine; Contract, 3; Partnersuip; Ser-orr. 


Bonp. —See anp Norss, 1, 3; Surery. 
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Broker. —See Conrracr, 2; Srock ExcHANGE. 
Burpren or Proor.—See Presumption. 
Carco. —See Freicur. 

Carrier. —See NEGLIGENCE, 2. 

CuarGe. — See Nonsvuit. 
CrarTEr-Party. — See 
Crass. — See Devisr, 12; Perperuiry, 1. 
Copicr..— See 1; Leaacy, 4. 


CoMPANY. 


1. One company agreed to transfer its business to another; the shareholders 
in the first to become shareholders in the second. Certificates of shares in the 
second company were sent to the shareholders in the first, with blank receipts 
therefor. Held, that a shareholder in the first company, filling out and returning 
the receipt sent him, was a shareholder in the second; but a sharcholder taking 
no notice of the communication did not become shareholder in the second com- 
pany. — Chailis’s Case, L. R. 6 Ch. 266. 

2. The M. Insurance Co. agreed to amalgamate with the A. Insurance Co., 
and notice thereof was sent to S., a policy-holder in the M. Co., with directions 
for surrendering his policy and obtaining a new one in the A. Co. S. did not 
surrender his policy, but on subsequently receiving a notice of an allotment of 
profits from the A. Co., he accepted a sum allotted to him. Held, that S. had 
adopted the liability of the A. Co. in substitution for that of the M. Co.— 
Spencer's Case, L. R. 6 Ch. 362. 

3. F. was a policy-holder in the N. F. Insurance Co., and shareholder in a 
second company, and both companies amalgamated with a third, which assumed 
their liabilities. Held, that F., became a member of the new company, and lost 
his claim against the separate assets of the N. F. Co. — Fleming's Case, L. R. 
6 Ch. 393. 

See SHAREHOLDER. 


ConpiTION. 

A company was empowered to sell certain lands, provided it should ‘* first offer 
the same to the person or persons of whom the same were purchased by the said 
company.” Held, that the right of pre-emption was limited to the actual person 
who sold, and did not extend to such person’s representatives. — Highgate Arch- 
way Co. v. Jeakes, L. R. 12 Eq. 9. 

See APPORTIONMENT, 2; Contract, 1; Esecrment; 2; VEN- 
DOR AND PURCHASER. 


CoNSIDERATION. — See SETTLEMENT. 
ConsIGNEE. —See Principat AND AGENT. 


Construction. — See Brits anp Notes, 3; Contract, 3; Devise; Foreign 
Enuistment Act; Forreirure; Freigut; Huspanp anp Wire; 
IMATE CHILDREN, 1, 2; INrormation; Lecacy; Morteace; Perrercrry; 
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Power; Restpvary Estate; SHAREHOLDER; Surgery; Tax; TENANCY 
Common; Vorer; WILL. 


ConrTINGENT REMAINDER. — See Devise, 4. 
ConTRABAND OF War.—See ForeiGN Enuistment Act. 


1. A pianist engaged to play on a certain day, but was prevented by illness, 
Held, that there was an implied condition in the contract that illness should excuse 
her. — Robinson v. Davison, L. R. 6 Ex. 269. 

2. Defendant requested his brokers to purchase 100 shares for him. The 
brokers gave his name as purchaser of a portion of the shares to plaintiff's 
brokers, and the plaintiff accepted the defendant as purchaser, and made outa 
deed of transfer, which was accepted for the defendant by his brokers. Defend- 
ant subsequently refused to accept the shares. Held, that defendant was bound 
by his brokers’ acceptance of the transfer; that purchasing shares in several lots 
according to custom of the Exchange was necessary and lawful; and that there 
was privity of contract between plaintiff and defendant. — Bowring v. Shepherd, 
L. R. 6 Q. B. (Ex. Ch.) 309. 

3. A. wrote to B. as follows: ‘‘I authorize you to draw upon” me for a cer- 
tain sum ‘in drafts at three months’ date, which I engage to have renewed three 
times, by drafts of the same date, making the currency of the credit twelve 
months in all,” you ‘‘ to furnish me with funds to pay each set of bills previous to 
maturity, in order to keep this company out of cash advance.” B. acknowledged 
the letter, repeating its terms, but adding to the same the words ‘‘ for the said 
twelve months.” After which B. added, ‘‘ We subscribe to the engagement of 
renewing three times our drafts with furnishing you with funds to pay the drafts 
renewed, in order to keep you out of cash advance for twelve months.” The last 
set of bills became due a few days beyond twelve months from the time the first 
set was drawn. Held (overruling judgment of Exch. Ch. and Court of Exch.), 
that B. agreed to pay each set of bills previous to maturity, not simply to keep 
A. out of cash advance for twelve months. — English and Foreign Credit Co. v. 
Arduin, 5 H. L. 64. 

See Company, 2; Forrerrure; Freigut; Morraace, 2; Rartway; SHare- 
HOLDER; SPecIFIC PERFORMANCE; Stock ExcHance; Utrra Vines; VENDOR 
AND PURCHASER, 2, 3. 

Contrisution. —See Surety. 


Conversion. —See BarmLMENT. 


Conviction. — See INDICTMENT. 


Costs. 


1. An heir-at-law filed a bill against a devisee and executor to set aside a will, 
and the will was adjudged valid. Held, that the bill must be dismissed with costs 
as regarded the devisee, and that the heir must pay the executor’s costs. — Banks 
v. Goodfellow, L. R. 11 Eq. 472. 

2. A wealthy lunatic had made two wills before he was found lunatic. Held, 
that if the master should approve the filing of a bill to perpetuate testimony as 
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to their validity, such costs of the suit as he should think proper might come out 
of the estate. — In re Tayleur, L. R. 6 Ch. 416. 


Court. 

A decision of the Court of Chancery, determining next of kin to an intestate, 
will not be reopened by the Courts of Probate and Divorce in a suit between 
parties to the former suit or those claiming under them. Otherwise of those not 
parties. — Spencer v. Williams, L. R. 2 P. & D. 230. 

See Decrer. 

Covenant. —See Bitts anp Nores, 1, 3; Esecrment; Surery; Tax. 


Law. 

1. A woman living apart from her husband, and having custody of their infant 
child, left it at her husband’s door, telling him she had done so. The husband 
allowed it to remain from 7 P.M. to 1 a.m. Held, that the husband was guilty of 
wilfully abandoning and exposing the child. — Reg. v. White, L. R. 1 C. C, 311. 

2. The defendant killed a number of rabbits, left them in bags in a ditch in the 
grounds where killed, as a place of deposit, and subsequently returned and took 
them away. Held, that the killing and taking away were one continuous act, and 
the defendant was not guilty of larceny, but felony.— Reg. v. Townley, L. R. 
10. C. 315. 

See INDICTMENT. 

Custom.— See Morreace, 1. 
Damaces. —See Francuise; Uttra VirEs. 
Dratu. — See PRESUMPTION. 


Dest. — See APPROPRIATION OF PAYMENTS. 


DECREE. 

In two actions in rem for wages, judgment was taken by default, and the court 
pronounced a certain sum to be due, and ordered the same to be paid. Before 
payment a mortgagee entered a precipe for a caveat against payment. Held, 
that the court might revoke the order of payment, and that the mortgagee 
should have preference. — The Markland, L. R. 3 Ad. & Ec. 340. 

See Parent, 5. 


DEDICATION. 

The owners of a field, over which had been a footway from time immemorial, 
had also from time immemorial ploughed up the footway in such parts as they 
thought fit, and lifted the plough over in others. Held, that the right so to 
plough was not inconsistent with the dedication.— Arnold v. Blaker, L. R. 6 
Q. B. 433. 

Deep. —See Power. 


DEPOSITION. 
A reduction to writing of an oral statement previously given under oath, is a 
deposition, though not itself sworn to. — Reg. v. Fletcher, L. R. 1 C. C. 320. 
Descent. — See ConpirTI0n. 
DetinvE. —See BatLMENT. 
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DEvIsE. 


1. A. let four houses, and took an assignment to himself of the lease as 
security for rent. He subsequently devised ‘‘ my freehold houses,” giving the 
numbers of the houses leased. Held, that the mortgage debt did not pass, but 
formed part of the testator’s personal estate. The assignment did not merge 
the term in equity. — Bowen v. Barlow, L. R. 11 Eq. 454. 

2. A testator devised to his wife, remainder to A., but ** should A. not survive 
my wife, and die without legal issue by marriage,” then to B. The wife died 
before A., who had no issue. Held, that the devise must be read, ‘* should A. die 
in the lifetime of my wife without issue,” then to B.; and that consequently the 
gift over to B. failed. — Reed v. Braithwaite, L. R. 11 Eq. 514. 

3. The Wills Act (1 Vict. c. 26) provides that a will shall be construed with 
reference to real and personal property, as if executed immediately before the 
death of the testator, unless a contrary intention appear. A testator devised to 
A. ‘all my mansion and estate called Cleve Court.” Subsequent to date of the 
will he purchased other land adjoining the above estate. Held, that evidence 
was admissible to show what the testator treated as the Cleve Court estate to the 
time of his death; and that the subsequent purchases passed by the will. — Castle 
v. Fox, L. R. 11 Eq. 542. 

4. Devise of a house in trust for A. to receive and take the rents, and gn A.’s 
decease in trust for the daughters of A. who should attain twenty-one, or be sooner 
married, residue of testator’s estate over. A. had a daughter, and died before 
the latter attained twenty-one. JJ/eld, that the contingent remainder to the 
daughter was supported by the estate in the trustees; and that the rents accumu- 
lated between A.’s death and her daughter's attaining twenty-one formed part of 
the residuary estate. — In re Edells’s Trusts, L. R. 11 Eq. 559. 

5. Devise of lands in parish of H. to certain parties, ‘* the rest of my freehold 
hereditaments situate in the parish of H.” to 8. The first devise was void. 
Held, that the land first devised did not pass to S., the devise to him being spe- 
cific, not residuary.— Springett v. Jenings, L. R. 6 Ch. 333; s. c. L. R. 10 Eq. 
488. 

6. Devise of ‘all and singular the estate and mines of Aroa,” in trust to sell, 
and legacies to A and B. in full satisfaction of any sums due from testatrix. 
There was also the usual devise of lands held as trustee and mortgagee. The 
Aroa estate was subject to a mortgage, the money due on which was impressed 
with trusts for A. and B. Held, that A. and B. must elect between the mort- 
gage money and the legacies under the will. — Wilkinson v. Dent, L.R. 6 Ch. 
339. 

7. A testator having two great-nephews, sons of a deceased niece, and also 
nephews and nieces, devised to his great-nephew A., and to his ‘* great-nephew 
B., and to such other of my nephews and nieces,” &c. In one place the testator 
called A. his ‘‘ nephew.” J//eld, that “‘ nephews and nieces” did not include great- 
nephews and great-nieces. — Jn re Blower’s Trusts, L. R.6 Ch. 351; s. c. L. R. 
11 Eq. 97. 

8. Devise of land without words of limitation to a wife who was made execu- 
trix. Testator directed ‘‘my executrix” to pay a certain sum to B. annually. 
Held, that the wife took the fee. — Pickwell vy. Spencer, L. R. 6 Ex. 190. 
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9. Devise in trust for E., with certain remainders to her children, and ultimate 
limitation as follows: ‘‘ and in case every child born or to be born should die 
under the age of twenty-one years, and without leaving issue, then to the use of 
the heirs and assigns of E., as if she had continued sole and unmarried ;” re- 
mainder to heirs of testator. E. had a child who died, aged twenty-three, after 
the date of the will, at which date the child was aged sixteen, but before testator’s 
death. E. assigned her interest under the will to the defendant. The plaintiff 
claimed as heir-at-law of the testator and of E. Held, that the ultimate limitation 
did not take effect ; and if it did, yet E. had no power to assign the estate devised, 
and the plaintiff would take as heir of E. if she had continued unmarried. The 
rule in Shelley’s case did not give E. the fee. Judgment for plaintiff. — Brook- 
man vy. Smith, L. R. 6 Ex. 291. 

See AGE; AprporRTIONMENT, 2; Huspanp AND Wire; ILLEGITIMATE CHIL- 
DREN, 1, 2; LeGacy; Prerrerurry; Tenancy 1n Common. 


Drvorce. — See JuRISsDICTION. 


DomiciLe. 


A British subject domiciled in France, had two illegitimate children by a 
Frenchwoman, whom he afterward married, when the children were legitimated 
according to the law of France. eld, that the status of the children in England 
was to be determined by the law of France. — Skottowe v. Young, L. R. 11 Eq. 
474. 

EaseMENT; See DEpIcaTION. 


EJECTMENT. 


Ejectment on a forfeiture for breaches of covenants in a lease. Plaintiff as- 
signed as particulars of breaches a certain act of forfeiture, and failure to pay 
several quarters’ rent since such act. Held, that alleging the second ground of 
forfeiture was no waiver of the first, or affirmance of the tenancy. — Toleman v. — 
Portbury, L. R. 6 Q. B. 245; s. c. L. R. 5 Q. B. 288. 


Erection. —See Devise, 6; WiLL. 
EMBEZZLEMENT. — See INDICTMENT. 
Estate ror Lire. —See 9. 


Court; Trust. 


EvIvENce. 


In a wall forming one side of a house belonging to A. was a stone with an 
inscription stating the wall to be the property of B., and that the ground eighteen 
feet south from the stone was given to the public for a street. B. had asserted 
no claim of title for at least thirty years. Held, that the fee of the street re- 
mained in B., and that A. had not gained a title to the wall by adverse posses- 
sion. The inscription on the stone was sufficient to prevent such adverse possession 
arising. — Phillipson v. Gibbon, L. R. 6 Ch. 428. : 

See Devise, 3; ILLEGITIMATE CHILDREN, 3; LeGacy, 1; Linen; Neeu- 
GENCE, 1; Nonsuit; Patent, 5; Presumption ; Limitations, STATUTE OF. 
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EXEcUTION. 


A debtor was possessed of a mansion-house and grounds, and a farm,—the farm- 
house on which was distant a mile from the mansion-house : the whole formed one 
block, with the exception of two fields, one being near the farm, and the other 
three miles distant, but both being used as part of the farm. A sheriff executed 
a fi. fa. at the mansion-house, informing those in charge that he seized every thing 
upon the estate, but did no other act of seizure. Held, that the goods on the 
farm were seized, together with every thing on the holding. — Gladstone v. Pad- 
wick, L. R. 6 Ex. 203. 

See Bankruptcy, 2. 


EXECUTORS AND ADMINISTRATORS. 


1. Testator in his will appointed three executors, one of whom died in testa- 
tor’s lifetime, and a second refused administration. On application to make a 
residuary legatee administrator with the will annexed, held, that administration 
could not be granted on appearance and consent of the remaining executor; he 
must either renounce probate or withdraw his appearance. — Garrard v. Garrard, 
L.R. 2 P. & D. 238. 

2. The court, notwithstanding consent of all persons interested, refused to 
depart from the established rule that a grant of administration must be made to 
the person who is by law entitled to the property. — Jn the Goods of Richardson, 
L. R. 2 P. & D. 244. 

3. Where a widow after her husband's death carried on his business with his 
tools and material, and thereafter died, held, that it was to be presumed she 
had carried on the business for the benefit of her husband’s estate, and that her 
administratrix de bonis non was the proper person to bring an action for the price 
of the work done. — Mosely v. Rendell, L. R. 6 Q. B. 338. 

4, Executors carried on testator’s business according to directions in his will, 
but with material which had not belonged to him. Held, that as money recovered 
in the course of the business would be assets of the testator, the executors might 
sue as such for the same. — Abbott v. Parfitt, L. R. 6 Q. B. 346. 


Fact,- Mistake or. —See PARTNERSHIP. 
Simprte. —See 8. 
Fretony.—See Law, 2. 
Ferry. — See Francuise. 


Foreign Enuistment Act. 


The English Foreign Enlistment Act (33, 34 Vict. c. 90) provides ‘* that if any 
person . . . despatches any ship with intent . . . that the same shall be employed 
in the military or naval service of any foreign state at war with any friendly state,” 
such person commits an offence against the act. ‘‘ Military service” includes 
military telegraphy. A company contracted in Nov. 1870, with the French gov- 
ernment to lay a series of cables along the coast, which were in fact capable of 
being connected by land lines, so as to make a continuous line from Dunkerque 
to Verdon. The company had no purpose of constructing or adapting the line for 
military uses, though it was probable the line would be partially so used. Held, 
that there was no violation of the act. — The International, L. R. 3 Ad. & Ec. 
$21. 


DIGEST OF THE ENGLISH LAW REPORTS. 89 


FORFEITURE. 

By statute (1 & 2 Will. 4, c. 32) a forfeiture is imposed on the occupier of 
land who shall kill game thereon, where the right to kill has been reserved by the 
landlord. A tenant agreed that ‘‘he would not destroy any game” on a farm, 
and killed game thereon. Held (Lusu, J., dissenting), that the tenant could not 
be convicted under said statute, as there was no reservation of the right to the 
landlord. — Coleman v. Bathurst, L. R. 6 Q. B. 366. 

See EJECTMENT. 


FRANCHISE. 

By statute the owner of a hereditament which is injuriously affected by the 
construction of a railway, is entitled to compensation. The owner of an ancient 
ferry had his travel diverted by a railway bridge, with a footway for passengers. 
Held, that the ferry was a franchise, and therefore a hereditament, and that the 
injury to the ferry was the immediate consequence of the erection of the bridge. 
—Reg. v. Cambrian Railway Co., L. R. 6 Q. B. 422, see L. R. 4 Q. B. 320. 


Fraup.—See Inspection or DocuMENTs. 


FREIGHT. 

The master of a vessel belonging to B. entered into a charter-party with a 
freighter, acting on behalf of A., to carry 701 tons cargo, to be furnished by A., 
B. to have a lien on cargo for both freight and dead freight. Bills of lading tor 
701 tons were signed by the master, and indorsed to A.; but the actual amount 


received was but 386 tons. There was no other cargo. Held, that B. was bound 
to deliver only the amount of cargo received, and that he had a lien for dead 
freight, i.e., unliquidated compensation for loss of freight. — McLean v. Fleming, 
L. R. 2 H. L. Se. 128. 


Game. — See Forretture. 
GuaRANTEE. — See Bitzi or Laprvg, 1. 
HEREDITAMENT. — See FRANCHISE. 
Hicuway.— See Depication. 


HusBAND AND WIFE. 


The statute 33 & 34 Vict. c. 93, enacts that a husband shall not be liable for 
the debts of his wife contracted before marriage, but ‘‘ any property belonging 
to the wife for her separate use shall be liable to satisfy such debts as if she had 
continued unmarried.” An annuity was devised to a woman without power of 
anticipation. After her marriage, but on the same day, judgment was entered 
against her for a certain sum, Held, that the debt must be paid out of the 
annuity. — Sanger v. Sanger, L. R. 11 Eq. 470. 


ILLEGITIMATE CHILDREN. 


1, Testator gave a share of his property in trust for his niece B. and her hus- 
band, ‘‘ and for the child if only one, or all the children if more than one,” of his 
niece B. And a second share upon such trusts in favor of his niece C. and her 
husband, and her child or children, as should correspond with the trusts for B. 
There were codicils to the will not affecting the gift. At the date of the will C. 
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EXECUTION. 


A debtor was possessed of a mansion-house and grounds, and a farm,—the farm- 
house on which was distant a mile from the mansion-house : the whole formed one 
block, with the exception of two fields, one being near the farm, and the other 
three miles distant, but both being used as part of the farm. A sheriff executed 
a fi. fa. at the mansion-house, informing those in charge that he seized every thing 
upon the estate, but did no other act of seizure. Held, that the goods on the 
farm were seized, together with every thing on the holding. — Gladstone v. Pad- 
wick, L. R. 6 Ex. 203. 

See Bankruptcy, 2. 


EXxEcuTors AND ADMINISTRATORS. 


1. Testator in his will appointed three executors, one of whom died in testa- 
tor’s lifetime, and a second refused administration. On application to make a 
residuary legatee administrator with the will annexed, held, that administration 
could not be granted on appearance and consent of the remaining executor; he 
must either renounce probate or withdraw his appearance. — Garrard v. Garrard, 
L.R. 2 P. & D. 238. 

2. The court, notwithstanding consent of all persons interested, refused to 
depart from the established rule that a grant of administration must be made to 
the person who is by law entitled to the property. — Jn the Goods of Richardson, 
L. R. 2 P. & D. 244. 

3. Where a widow after her husband's death carried on his business with his 
tools and material, and thereafter died, held, that it was to be presumed she 
had carried on the business for the benefit of her husband’s estate, and that her 
administratrix de bonis non was the proper person to bring an action for the price 
of the work done. — Mosely v. Rendell, L. R. 6 Q. B. 338. 

4, Executors carried on testator’s business according to directions in his will, 
but with material which had not belonged to him. Held, that as money recovered 
in the course of the business would be assets of the testator, the executors might 
sue as such for the same. — Abbott v. Parfitt, L. R. 6 Q. B. 346. 


Fact,- Mistake OF. —See ParTNERSHIP. 
Free —See Devise, 8. 
Fretony.— See Criminat Law, 2. 
Ferry. — See Francuise. 


Foreign Enuistment Act. 

The English Foreign Enlistment Act (33, 34 Vict. c. 90) provides ‘ that if any 
person . . . despatches any ship with intent . . . that the same shall be employed 
in the military or naval service of any foreign state at war with any friendly state,” 
such person commits an offence against the act. ‘‘ Military service” includes 
military telegraphy. A company contracted in Nov. 1870, with the French gov- 
ernment to lay a series of cables along the coast, which were in fact capable of 
being connected by land lines, so as to make a continuous line from Dunkerque 
to Verdon. The company had no purpose of constructing or adapting the line for 
military uses, though it was probable the line would be partially so used. Held, 
that there was no violation of the act.— The International, L. R. 3 Ad. & Ec. 
321. 
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FoRFEITURE. ‘ 

By statute (1 & 2 Will. 4, c. 32) a forfeiture is imposed on the occupier of 
land who shall kill game thereon, where the right to kill has been reserved by the 
landlord. A tenant agreed that ‘‘he would not destroy any game” on a farm, 
and killed game thereon. Held (Lusu, J., dissenting), that the tenant could not 
be convicted under said statute, as there was no reservation of the right to the 
landlord. — Coleman v. Bathurst, L. R. 6 Q. B. 366. 

See EyectMENT. 


FRANCHISE. 


By statute the owner of a hereditament which is injuriously affected by the 
construction of a railway, is entitled to compensation. The owner of an ancient 
ferry had his travel diverted by a railway bridge, with a footway for passengers. 
Held, that the ferry was a franchise, and therefore a hereditament, and that the 
injury to the ferry was the immediate consequence of the erection of the bridge. 
—Reg. v. Cambrian Railway Co., L. R. 6 Q. B. 422, see L. R. 4 Q. B. 320. 


Fraup. —See Inspection or DocuMENTs. 


FREIGHT. 

The master of a vessel belonging to B. entered into a charter-party with a 
freighter, acting on behalf of A., to carry 701 tons cargo, to be furnished by A., 
B. to have a lien on cargo for both freight and dead freight. Bills of lading tor 
701 tons were signed by the master, and indorsed to A.; but the actual amount 
received was but 386 tons. There was no other cargo. Held, that B. was bound 


to deliver only the amount of cargo received, and that he had a lien for dead 
freight, i.e., unliquidated compensation for loss of freight. — McLean v. Fleming, 
L. R. 2 H. L. Se. 128. 


Game. — See Forreiture. 
GUARANTEE. — See or Lape, 1. 
HEREDITAMENT. — See FRANCHISE. 
Hicuway.— See Depication. 


HusBanp WIFE. 

The statute 33 & 34 Vict. c. 93, enacts that a husband shall not be liable for 
the debts of his wife contracted before marriage, but ‘‘ any property belonging 
to the wife for her separate use shall be liable to satisfy such debts as if she had 
continued unmarried.” An annuity was devised to a woman without power of 
anticipation. After her marriage, but on the same day, judgment was entered 
against her for a certain sum. Held, that the debt must be paid out of the 
annuity. — Sanger v. Sanger, L. R. 11 Eq. 470. 


ILLEGITIMATE CHILDREN. 


1. Testator gave a share of his property in trust for his niece B. and her hus- 
band, ‘‘ and for the child if only one, or all the children if more than one,” of his 
niece B. And a second share upon such trusts in favor of his niece C. and her 
husband, and her child or children, as should correspond with the trusts for B. 
There were codicils to the will not affecting the gift. At the date of the will C, 
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was fifty years of age, and fifty-seven at date of the last codicil. C. had but 
one child, who was illegitimate. Held, that the illegitimate child could not take 
under the will. — Paul vy. Children, L. R. 12 Eq. 16. 

2. Testator’s daughter had married the husband of her deceased sister. Tes- 
tator devised ‘‘to my son-in-law J. C.,” and ‘* to my daughter M., wife of said 
J.C.,” and also to the children or child of my said daughter M. C.”  Tes- 
tator’s daughter had two children by J. C., living at date of the will. Held, that 
the daughter's children by J. C. took, although illegitimate. — Crook v. Hill, 
L. R. 6 Ch. 311. 

3. On a question of the legitimacy of A., his declarations were offered in evi- 
dence ; and, contra, evidence was offered on the voir dire to show A. was illegiti- 
mate, and exclude his declarations. At that stage of the proof A. was primd facie 
legitimate. Held, that the declarations should be admitted. — Hitchins v. Eardley, 
L. R. 2 P. & D. 248. 

See Domiciie. 

— See Contract, 1. 


Imptiep ConpitTion. — See Conrract, 1. 


INDICTMENT. 

An agent, being bound to pay over weekly the sums he collected, was indicted 
for embezzlement of a sum due at the end of a week, but composed of several 
smaller sums collected during the week. Held, that there might be separate 
indictments for each of the smaller sums, or for their gross amount. — Reg. v. 
Bails, L. R. 1 C. C. 328. 

See Law. 

Inrant. — See Crimrnat Law, 1. 


INFORMATION. 

On a statute running, ‘‘ If any person shall,” &c., ‘* such person shall” pay a 
certain sum. Held, that an information against two jointly, with subsequent sep- 
arate convictions, was proper. — Reg. v. Littlechild, L. R. 6 Q. B. 293. 

See 

INFRINGEMENT. —- See Patent, 4. 
Iysuncrion. — See Speciric PerrorMance; TRADE-MARK. 
Insurance. — See Inspection or Documents. 


IyspEcTION OF DocuMENTs. 

Action on a policy of life insurance; defence, fraudulent concealment and mis- 
representation in obtaining it. The plaintiff having shown that the insurers had 
charged a special premium, after considering his proposals and reports of his 
private friends to whom the insurers were referred as to his health and habits, 
and of a medical man who examined him on behalf of the insurers, the court 
allowed him to inspect those reports, although the forms on which they were 
written stated that the insurers would regard the answers as strictly private and 
confidential. — Mahony v. Widows’ Life Assurance Fund, L. R. 6 C. P. 252. 

InTENTION. — See Power. 


Invoice. —See Brut or Lapa, 2. 
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JOINT-TENANCY. — See Perpetuiry, 2; Tenancy 1n Common. 
JUDGMENT. — See Bankruptcy, 1; Decree. 


JURISDICTION. 

Plaintiff, in a petition for separation from his wife, was resident in England, 
and made affidavit that he had no intent to return to his domicile of origin. 
The court believing the intention to make his domicile in England was not bond 
fide, held, that it had no jurisdiction. — Manning v. Manning, L. R. 2 P. & D. 
223. 


Jury. —See NEGLIGENCE, 1. 


LANDLORD AND TENANT. 


The plaintiff hired the ground floor of defendant's warehouse, the defendant 
occupying the upper story, and a rat gnawed a hole through a gutter in the 
upper story, letting the rain leak into the house and injure plaintiff's goods. 
Held, that the defendant was not liable. — Carstairs v. Taylor, L. R. 6 Ex. 217. 

See EsyectMENT; FORFEITURE. 


Larceny. — See CriminaL Law, 2; INDICTMENT. 
Leasr. —See LaNpLorp anp Tenant; Tax. 


Leeacy. 


1. A testator bequeathed to a nephew and niece by name, and then * to all and 
every the children of my late nephew M. I. and my niece E. W., share and share 
alike.” In a codicil he referred to ‘*‘ the legacy left to my niece E.W.” The 
testator’s brother M. I. had died, leaving children, one of whom, M. I., having 
had a son born in England, had gone to America; and the testator knew these 
facts, but believed that his nephew M. I. was, or might be, dead. Held, that the 
bequest was to the living nephew, and not the dead brother, and evidence of inten- 
tion otherwise was not admissible. Further, that the gift was to E. W., and not 
to her children. — Jn re Ingle’s Trusts, L. R. 11 Eq. 578. 

2. An estate was settled to the use of A. for life, with remainders in tail. A. 
subsequently bequeathed his personal estate in trust for the persons who should for 
the time being be in possession of the above settled estate, to go with said estate 
“so far as the rules of law or equity will permit, but so, nevertheless, as that the 
same chattels personal shall not, as to the effect or purpose of transmission, vest 
absolutely in any person who” should be entitled to said estate, ‘‘ unless such 
person shall attain the age of twenty-one years, or, dying under that age, shall 
leave issue inheritable.” The representatives of B., a remainder-man, who had 
died under twenty-one, without issue male, claimed the personal estate against C., 
a remainder-man, holding the said real estate, who was also A.’s residuary 
legatee. Held, that C. was entitled to the personal estate, either under A.’s will 
or as his residuary legatee, and it was unnecessary to decide which. Jt seems, the 
words ‘* so far,” &c., do not make an executory bequest to be executed accord- 
ing to the general intent of the testator. — Harrington v. Harrington, L. R. 5 
H. L. 87; s. c. L. R. 3 Ch. 564, 

3. A bequest to A. of £50 a year, ‘‘ out of the interest, dividends, and produce 
arising from all my personal property,” and after A.’s death ‘said £50” to 
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others, is a gift to the latter of a principal which will produce £50 per annum.— 
Bent v. Cullen, L.R. 6 Ch. 235. 

4, A testator reciting that he should be entitled to a certain sum in stock, “ or 
the securities or property now representing the same,” on the death of his sister, 
bequeathed ** the sum of £2000 consols, part thereof, or a sum equal thereto, to be 
paid to my son when the same shall be received or got in by my executors.” The 
sister died in 1865, and in 1868 the testator made a codicil reducing the legacy 
of £2000 consols bequeathed to his son, but in other respects confirming his will. 
Before the date of the codicil the testator had sold the principal part of said con- 
sols, and sold the remainder before his death. Held, that the legacy was specific, 
and failed, as the fund charged therewith was no longer in existence. — Oliver vy. 
Oliver, L. R. 11 Eq. 506. 

See Devise; WILL. 


Leerrmacy. — See ILLEGITIMATE CHILDREN. 
Lerrer.— See Canrract, 3. 
Lex Fort. — See JUDGMENT. 


Affidavits that in a newspaper containing a libel, J. S. was stated to be printer 
and publisher, and that deponent believed him to be such, furnish no evidence of 
publication by J. S. Jt seems that defects in prosecutor's affidavits on a criminal 
information for a libel may be supplied by statements in defendant's affidavits. — 
Reg. v. Stanger, L. R. 6 Q. B. 352. 

See Maritime Lien. 

Lren.—See Maritime’ Lien. 


Liwitations, StatuTe or.—See BamMent; EvipENce. 


Maritime Lien. 

The English Admiralty Court has jurisdiction over claims for necessaries sup- 
plied to any ship elsewhere than in the port to which she belongs. In a suit for 
sums due for work and supplies furnished a ship subject to a mortgage, held, that 
a material-man had not a maritime lien, but only an action in rem, with a lien from 
the time of beginning suit, and that the mortgagee’s claim had priority. — The Two 
Ellens, L. R. 3 Ad. & Ec. 345. 


—See Maritime Lien. 
Mercer. — See Devise, 1. 
Mispescription. — See Leaacy, 1. 


MortGaGeE. 


1. An inn-keeper mortgaged his lease to a brewer to secure £1250 advanced, 
and any further sum, not to exceed £1500 in all. The same day the inn-keeper 
charged his lease with £200 to a distiller, ‘‘ subject only to the security on the 
premises already given.” ‘The distiller had notice of the mortgage to the brewer. 
The brewer made subsequent advances with knowledge of the distiller’s charge. 
Held, that the mortgage to the brewer covered only the advances precedent to 
notice of the distiller’s charge, and that no custom of London to the contrary 
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among brewers and distillers could change this priority. — Menzies v. Lightfoot, 
L. R. 11 Eq. 459. 

2. A. agreed to advance a certain sum by way of mortgage on certain prem- 
ises, ‘‘ at 5 per cent per annum, and that the same shall not be called in for the 
next five years.” In a suit for specific performance, by executing a mortgage 
deed in accordance with the agreement, held, that the deed should contain a condi- 
tion for re-entry on failure to pay interest. — Seaton v. Twyford, L. R. 11 Eq. 
591. 

See Decree; Devise, 1, 6; Maritime Lien; Setrtement; Vorer, 1. 


Necessarires. — See Maritme Lien. 


NEGLIGENCE. 


1. A. travelled daily between L. and H. The train stopped before arriving at 
the station of H., so as to bring the carriage in which was A. opposite a pile of 
rubbish. ‘*‘ H.” was called out, and shortly after, ‘‘ Keep your seats.” The train 
then moved on to the station. A., who was very near-sighted, got out when the 
train first stopped, fell, injured himself, and died in consequence. Held (KELLY, 
C. B., Wittes, & KeatinG, JJ., dissenting), that there was no evidence of 
negligence in the railway company to be left to the jury. Even if there were 
such negligence, the conduct of A. must be considered in deciding whether there 
was a proper case to be submitted to the jury. By the whole court, calling out 
“FL.” was not of itself an invitation to alight. — Bridges v. North London Railway 
Co., L. R. 6 Q. B. (Ex. Ch.) 377. 

2 A company was authorized by act of Parliament to build a flooring above 
and over defendant's railway, the defendant having no control over the work. 
Such work had often been done before over roads without accident. Held, that the 
railway company was not liable for an accident happening in the course of such 
work, whereby a passenger was killed. The latter company was not bound to 
assume such work would be done negligently, and guard against possible acci- 
dent. — Daniel v. Metropolitan Railway Co., L. R. 5 H. L. 45. 

See anp Notes, 2; Lanptorp anp Tenant; Raitway. 


Nonsvit. 

When the judge is of opinion there is no case to go to the jury, he should direct 
a nonsuit, giving leave, if necessary, for the plaintiff to move to enter a verdict 
in his favor. He should not direct a verdict for plaintiff, with liberty to defend- 
ant to enter verdict, should the judges, having power to draw inference of fact, 
be of opinion there was no case for the jury on the evidence. — Daniel v. Metro- 
politan Railway Co., L. R. 5 H. L. 45; s. c. L. R. 3 C. P. 216, 591. 


Novation. —See Company. 
Parties. —See Execurors anp ADMINISTRATORS, 3, 4. 


PARTNERSHIP. 

A. and B. were partners, and indebted to C. B., being indebted to C. on pri- 
vate account, paid C. £1000 of the partnership money, in discharge of his private 
debt, without A.’s knowledge or consent. B. became bankrupt, and the firm dis- 
solved. A. then gave bills to C. for £5000, the sum apparently due by the books ; 
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but, before maturity of the bills, discovered the above misappropriation of part- 
nership money. A. paid the bills at maturity, giving C. notice that he paid under 
protest, and only because his father’s name was on the bill as drawer. A. then 
brought action to recover £1000, paid under mistake of fact. eld, that he was 
entitled to recover. — Kendal v. Wood, L. R. 6 Ex. (Ex. Ch.) 243. 

See Company, 3. 


Patent. 

1, Where a patentee had a manufactory in both England and France, it was 
held that a purchaser buying in France had an implied license to sell in England. 
A patentee, bringing suit for infringement, must prove both that the article was 
sold, and that it was not manufactured by himself. — Betis vy. Willmott, L. R. 6 
Ch, 239. 

2. Where letters-patent are sought for an invention identical in part with an 
existing patent, they will not be granted, although the validity of the existing 
patent is in dispute. — Lx parte Manceauz,-L. R. 6 Ch. 272. 

8. A servant filed a provisional specification for an invention, after which 
the master filed specifications, and obtained letters-patent; under the circum- 
stances, letters-patent were granted to the servant, bearing date of his provisional 
specification. — Ex parte Scott § Young, L. R. 6 Ch. 274. 

4. Where a design for ornamenting a woven fabric was protected by register- 
ing a pattern, an imitation, to all outward appearance identical, though not actu- 
ally so, was held an infringement. — M’Crea y. Holdsworth, L. R. 6 Ch. 418; see 
L. R. 2 H. L. 380. 

5. Action for infringement of an English patent. Defendant used the article 
in Scotland, and transmitted it to his agent in England for transshipment. Held, 
that this constituted an infringement. 

The burden of proof being upon the plaintiff, courts of equity will grant him 
limited orders of access to machinery, &c., of the alleged pirate of the inven- 
tion. 

It is not enough that there has been a general disclosure of an object to be 
attained in a former patent, unless there is a specification pointing out the mode 
of attaining it. 

Evidence of scientific men, experimenting under a first patent, to examine 
whether thereunder an after-patented article can be produced, and evidence of 
what was done in the trade between the dates of the two patents, is admissible. 

Patent for a material, and a particular use of the material, is no ground for 
avoiding the patent. 

A decree in a patent suit cannot be for inquiry as to damages and account of 
profits, as the latter would condone the former. — Neilson v. Betts, L. R. 5 H. L. 
1; s.c. L. R. 3 Ch. 429. 


Payment. —See APPROPRIATION OF PAYMENTS. 
PrerFrorRMANCE. — See Speciric PERFORMANCE. 


PERPETUITY. 
1. Devise in trust ‘‘ for all the children of my said daughter who shall attain 
the age of twenty-one years, and the lawful issue of such of them as shall die 
under that age, leaving lawful issue at his . . . decease, . . . which issue shall 


XUM 
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afterwards attain the age of twenty-one years, or die under that age, leaving issue 
living at his . . . decease, . . . but such issue to take only the share which his 
parent . . . would have taken if living.” The daughter left five sons who attained 
twenty-one. Held, that the five children took as a class, and the devise to them 
did not conflict with the rule against perpetuities, which would only avoid such 
part of the devise as fell within it. — Jn re Moseley’s Trusts, L. R. 11 Eq. 499. 

2. A testator devised, on failure of limitations for life and in tail, in trust for 
the children of A., ‘* who shall be then living, and the issue of such of them as 
shall be then dead, leaving issue, . . . share and share alike, but so as the issue 
of such of the children” of said A. ‘‘ as shall be then dead shall have no greater 
share than their, his, or her deceased parents would have had if living.” And a 
second part to P., and after her decease to her children ‘‘ then living ;” and so on 
as with A. Proviso, that whatever sums should become payable ‘‘ to the issue of - 
my late sister A., and my sister P., . . . and any one or more of such issue as 
shall be then dead having left lawful issue, then the issue of such issue as shall 
be so dead shall have the share to which their, his, or her parent would have been 
entitled to if living.” Held, that the proviso was a mere repetition of the divesting 
clause in favor of the family of P.; and that ‘ then living,” in the devise to the 
issue of A., meant children living on failure of the previous limitations ; and that 
“then living,” in the devise to the issue of C., meant children living at P.’s death. 
Also, that the two living children of P., and the issue of a deceased child, took 
one-third respectively as tenants in common; but that said issue took jointly 
among themselves. — Heasman v. Pearse, L. R. 11 Eq. 522. 

See LrGacy, 2. 


Possession. — See EvipENCE. 


Power. 

A. purported to appoint by will under a certain power, ‘‘and every other 
power enabling me in that behalf.” The power referred to was void; but by a 
different power, which A. supposed void, A. could appoint by deed. Held, that 
the latter power might be exercised by will; and that the court would carry out 
the intentions of the donee of the power, though in execution of a power not 
referred to, and not in the mind of the donee. — Bruce v. Bruce, L. R. 11 Eq. 371. 

‘See APPOINTMENT; TRUST. 


PRESUMPTION. 

Testator bequeathed to A., making B. his resiauary legatee. A. went to Aus- 
tralia, and was heard from last in 1859. Testator died in 1860. Held, that seven 
years having elapsed since A. was heard from, the presumption was that he was 
dead, but that the burden lay on those claiming under A., and against the residu- 
ary legatee, to show that A. died after the testator. — Jn re Lewes Trusts, L. 
R. 6 Ch. 356; s. c. L. R. 11 Eq. 236. 

See AGE. 


PRINCIPAL AND AGENT. 


T. consigned goods to N., with a price list; and N. sent in a monthly account 
of the goods which he had sold, and the next month paid the price on the list. 
N. did not specify to T. the particular contracts, nor names of purchasers, nor 
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price at which he sold; and he frequently changed the goods, by dyeing, &c,, 
before sale. J/eld, that N. did not sell as agent of T., and that the money he 
received was subject to no trust for T. — In re Nevill, L. R. 6 Ch. 397. 


See Butts anv Nores, 2; Partnersuip; Srock ExcuanGe; ULrra Virgs. 
Priorrry.—See Morreacer, 1. 
Privitecep Communication. —See InspecTION Or DOcUMENTs. 
Priviry. —See Contract, 2. 
Promissory Note.—See anp Notes. 

Prorest. See PartNersuHIp. 

Proviso. —See Conpirion. 
Proxmate Cause.—See FRaNcuHIsE. 

Pusuication. —See 


Ramway. 

Plaintiff took a ticket from defendant railway company, from A. to C. At 
B., between A. and C., said company’s line joined the line of another company, 
over which the defendants had, by act of Parliament, running powers to C., on 
payment of tolls, the traflic arrangements being with the second company by said 
act. Defendants’ train ran into a train of the other company, through negligence 
of the latter, and the plaintiff was injured. Held, that the defendants were liable 
for such negligence. Jt seems the contract is that reasonable care shall be exer- 
cised by all by whom such care is necessary, for reasonably safe conveyance to the 
end of the journey.— Thomas v. Rhymney Railway Co., L. R. 6 Q. B. 266; 
s.c. L. R. 5 Q. B. 226. ; 

See FrancnisE; NEGLIGENCE. 


Rematnper. — See Devise, 4; LeGacy, 2. 
REMAINDER-MAN. — See APPOINTMENT. 
RENtT-CHARGE. — See Tax. 

Res Apsgupicata. — See Bankruptcy, 1; Court. 
ReEsERVATION. —See FORFEITURE. 


RESIDENCE. 


A. had lodgings at E., where his family resided ; but, being employed at M., he 
was furnished lodging there and slept there, though not obliged to do so, with 
exception of one or two nights a week, when he slept at E. Held, that A.’s resi- 
dence was at E.— Taylor v. Overseers of St. Mary Abbott, L. R. 6 C. P. 309. 


Resipuary Estate. 


A testator domiciled abroad made his will and died in London, and left 
his estate to trustees to invest in British consols, and from their income to pay 
two annuities, the trustees to hold in their names a sufficient amount of consols to 
secure payment of the annuities; subject as aforesaid, his residuary estate in 
trust for his children. On the death of one of the annuitants, held, that the sum 
reserved to answer the annuity was part of the residuary estate, and not subject 
to succession duty. — Callanane v. Campbell, L. R. 11 Eq. 378. 

See Devise, 4. 
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Resipuary LeGatTer.— See Devise, 5; Execurors aNpD ADMINISTRATORS, 1; 
Lecacy, 2; PresuMpPTION. 


SaLe.— See Bankruptcy, 2; PrincrpaL AND AGENT. 
SraLt.—See Bitts anp Nores, 3. 
Seizure. — See Bankruptcy, 2; Execution. 
SEPARATION. — See JURISDICTION. 


SET-OFF. 

A bank accepted a bill for £7798 against cotton, the bills of lading of which 
were delivered to the bank on acceptance. The bank handed the bills of lading 
to the owner of the cotton, who obtained from his brokers an advance of £6000 
thereon, and paid the same to the bank. The brokers subsequently sold the cot- 
ton, and retaining £6000, paid a balance of £574 to the holder of the bill of 
exchange. The bank was ordered to be wound up, and the holder of the bill 
proved the whole amount against the bank. Held, that the bank could not set off 
the £574 against the dividend payable to the holder, but, it seems, that the amount 
proved should be reduced by that sum. — Leech’s Claim, L. R. 6 Ch. 388. 

See Bankruptcy, 3. 


SETTLEMENT. 


The owner of an estate, worth £1300, made a post-nuptial settlement upon his 
wife, receiving as an inducement thereto £150, advanced on his promissory note. 
In the settlement no mention was made of the advance. Held, that there was a 
sufficient consideration to support the settlement under St. 27 Eliz. c. 4, against 
a subsequent mortgagee. — Bayspoole v. Collins, L. R. 6 Ch. 228. 

See Lecacy, 2; Trust; VENDOR AND PuRCHASER, 1. 


SHAREHOLDER. 


The plaintiff signed an agreement as follows: ‘‘ We, the undersigned, hereby 
agree, upon the passing” of a certain act, ‘‘ to subscribe for” certain shares. The 
act was passed, and shares were allotted to plaintiffs, but with no notice thereof. 
By another act, subscribers to the capital of a company are deemed shareholders. 
Held, that the plaintiffs were subscribers, and liable on a call. — Burke v. Lech- 
mere, L. R. 6 Q. B. 297. 

See Company, 1. 


SHELLEY’s CasE, RuLE 1x. — See Devisk, 9. 
Suerirr. —See Execution. 
SpeciricaTion. —See Parent, 3, 5. 


Speciric PERFORMANCE. 


A. contracted to repair a vessel, and, in case of failure to complete the work, 
to allow the owners to enter his ship-yard and complete the same. A. became bank- 
rupt. Held, that the court could not specifically enforce the whole contract, and 
would therefore not enforce performance of a part; and an injunction against the 
bankrupt’s assignee’s selling the yard was refused, and the owners denied permis- 

VoL. VI. 7 
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sion to enter the same and complete the vessel. — Merchants’ Trading Co. vy, 
Banner, L. R. 12 Eq. 18. 
See 2; VENDOR AND PurcHasER, 1. 


Srature.—See Bankruptcy; Forei@n Enuisrment Act; 
FrancuisE; Huspanp anp Wire; InrormMation; SETTLEMENT; VOTER, 


Status. —See 


Srock ExcHANGE. 
Whoever enters into contracts on the Stock Exchange through his broker, is 
bound by its rules. — Duncan vy. Hill, L. R. 6 Ex. 255. 
See Conrract, 2. 
SroppaGE Transitu.—See or Lape, 2. 
Susscriper. — See SHAREHOLDER. 
Succession Dury.— See Resipuary Estate. 


Surety. 


The sureties on a bond covenanted that they or either of them should not be 
released by any arrangement which might be made, with or without their consent, 
between the principal and obligee for continuation or alteration of time of pay- 
ment, or additional security. On failure by the principal to pay an instalment 
due on the bond, W. undertook to pay the whole amount due in case the prin- 
cipal should be unable to discharge the bond in a manner provided. W. had to 
pay the whole amount. Held, that each surety was liable to W. for a moiety 


thereof. — Whiting v. Burke, L. R. 6 Ch. 342; s.c. L. R. 10 Eq. 539. 


Tax. 
A covenant in a lease to pay ‘‘ all taxes and assessments,” ‘* except level tax, 


property tax, and land-tax,” does not include a tithe rent-charge. —Jeffrey v, 
Neale, L. R. 6 C. P. 240. 


— See Act. 


Tenancy in Common. 

A testator devised his real estate to his brother and sister and their heirs, 
‘* but in case my said brother should die in the lifetime of my said sister without 
leaving any issue, his share to my said sister and her heirs.” The sister survived 
the testator, and the brother died leaving a son. Held, that the words of the devise 
created a tenancy in common; and that the share lapsing to the brother’s son 
was chargeable with half the testator’s debts. — Ryves v. Ryves, L. R. 11 
Eq. 539. 

See Perretuiry, 2. 


Tenant ror Lire. —See ApporTioNMENT, 1. 
Testimony. — See Costs; Evipence, 
Tirur. — See Tax. 
Tirtz. — See Limitations, StatuTE OF; VENDOR AND PurcHaseER, 1, 3. 
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TRADE-MARK. 


Where a first inventor had for many years called his manufacture the “ origi- 
nal,” an injunction was granted restraining another manufacturer using the above 
word. — Cocks v. Chandler, L. R. 11 Eq. 446. 


Trover. —See 


Trust. 


If a trustee commits a breach of trust by making improper investments, and 
such investments are made the subject of a settlement by the Court of Chancery, 
the cestuis que trust under the settlement are not precluded from charging the 
trustee with said breach of trust. 

A testator gave to his wife and brother, or other the trustees for the time 
being, property in trust, with power to sell and invest at discretion. Jt seems 
that the discretion ceased with the death of the brother.— Zambaco v. Cassa- 
vetti, L. R. 11 Eq. 439. 

See Bankruptcy, 3; Devise, 4; PrrncrpaL AND AGENT. 


Utrra Vires. 


Plaintiff lent money to a society having no power to borrow, and received a 
certificate, signed by two directors, that plaintiff had deposited the money, and 
that it would be repaid with interest, on notice. Held, that the certificate was 
an implied warranty of authority to bind the society, and that the directors might 
be sued for damages for breach thereof. — Richardson v. Williamson, L. R. 6 Q. 
B. 276. 


— See Vorer, 1. 


VENDOR AND PURCHASER. 


1. On bill for specific performance filed by a vendor, who had made a voluntary 
settlement, the vendee having taken possession as purchaser, paid off a mortgage, 
and taken a conveyance of the legal estate from the mortgagee, with possession 
of the title-deeds, and being willing to complete the purchase on receiving a good 
title, held, that the plaintiff was entitled to a decree notwithstanding the settle- 
ment. — Peter y. Nicolls, L. R. 11 Eq. 391. 

2. By written agreement A. contracted to sell a lot of land to B. It was sub- 
sequently agreed between A. and B. that said lot should not be sold without a 
second lot adjoining. B. agreed to sell the first lot to C., who had knowledge 
of the above facts, subject to the provisions of B.’s agreement with A. C. refused 
to purchase both lots, and thereupon A. conveyed them to D., who knew of the 
agreement between A. and B., and its assignment to C. Held, that the convey- 
ance to D. would not be set aside. — Crabtree v. Poole, L. R. 12 Eq. 13. 

3. A vendor agreed to send a purchaser an abstract of title within a certain 
time, and the purchaser agreed to make any objections thereto within a period 
which was made of the essence of the contract. The estate in question was sub- 
ject to a reservation of minerals. The abstract was not delivered within the time 
agreed. Held, that the above objection to the title was fatal; and that the vendor 
not having delivered an abstract according to the agreement, the time within 
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which objections might be taken would lie with the court. — Upperton v. Nickolson, 
L. R. 6 Ch. 486; s. c. L. R. 10 Eq. 228. 


Verpict. —See Nonsuir. 


VorTER. 


1. The qualification of a voter is by statute, ‘‘ free land or tenements to the 
value of 40s. by the year, at the least, above all charges.” A. owned tenements 
subject to a mortgage, upon which he paid yearly, in addition to interest, a 
further sum, in reduction of the mortgage debt; and these two amounts were 
more than the annual value of the tenements: but such value was more than 40s, 
greater than the interest alone. Held, that the interest only was to be subtracted 
from the yearly value of A.’s estate, and that he was qualified to vote. — Rolleston 
v. Cope, L. R. 6 C. P. 292. 

2. “ Any part of a house, occupied as a separate dwelling-house,” is a ‘‘ dwell- 
ing-house” for the purpose of qualification of voters. A, occupied one room in 
a house, having use of staircase, privy, and ashpit in common with other tenants. 
The owner of the house did not reside on the premises. The court was divided 
as to whether A. occupied a separate dwelling-house, — Thompson v. Ward; Ellis 
v. Burch, L. R. 6 C. P. 327. 


Waaes. — See Decree. 
Watver. —See EsectMEnT. 
Warranty. — See Utrra Vires. 


Way.—See Depication. 


WIL. 


Testator owning real estate in England and Scotland, devised ‘‘ all the rest, 
residue, and remainder of my real estate situate in any part of the United King- 
dom, or elsewhere,” in trust for his two sons. The will was incompetent to pass 
the Scotch estate, which descended to the eldest son as heir. Held, that the heir 
must elect between the Scotch estate and the benefits under the will. — Orrell v. 
Orrell, L. R. 6 Ch. 302. 

See AGE; APPOINTMENT; APPORTIONMENT, 2; Copicit; Costs; DEVISE; 
Executor anp ApMINIsTRATOR, 1, 4; Huspanp Wire; ILLEGITIMATE 
CHILDREN, 1, 2; Lecacy; Perreturry; Power; Resmpuary Estate; 
ANCY IN Common. 


Worps. 
** And.” —See Devise, 2. 
Assigns.” —See Devise, 9. 
** Born or to be born.” —See Devise, 9. 
** Issue.” —See Perretviry, 2. 
Or.”—See Devise, 2. 
“ Original.” —See TRaDE-MARK. 
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Person.” — See Conpition. 
Separate Dwelling-house.” —See Vorer, 2. 
“ So far as the rules of law or equity will permit."— See Leeacy, 2. 
** Taxes and assessments.” —See Tax. 
Then living.” —See Prrretuity, 2. 
Yearly Value.” —See Vorer. 
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SELECTED DIGEST OF STATE REPORTS. 


{For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 58 Barbour (New York); 39 California; 
7 Coldwell (Tennessee) ; 6 C. E. Green (New Jersey Equity) ; 1 Heiskell (Ten- 
nessee) ; 32 Indiana; 22 Louisiana Annual; 102 Massachusetts; 46 Missouri; 
1 Nebraska; 64 Pennsylvania State. Also from 10 Wallace (United States 
Supreme Court Reports).] 


Axsortion. — See Witness, 1. 
AccEePTANCE. — See Bank; MasTer aNnD SERVANT, 1. 
Accomp ice. — See WIirtnEss, 1. 

Action. — See Bank, 1; Bankruptcy, 4; JupGMENT; FRAUDULENT 
Contract; Stature oF; 2; Satvace; STOLEN 
Goons. 

ADJOURNMENT. — See ConsTITUTIONAL Law, State, 3. 
ADMINISTRATOR. — See ExEcuTOR AND ADMINISTRATOR. 


ADMIRALTY. 


1. A contract for materials furnished to and work done on a vessel in her home 
port is not a maritime contract, and a lien arising therefrom may be enforced in 
a State court. — Southern Dry Dock Co. v. Gibson, 22 La. Ann. 623. 

2. Suit to enforce a lien claimed upon a steamer for repairs made at the request 
of her master. She was owned in New York, which was her home port, but 
employed in the trade between Baltimore and Charleston, and the repairs were 
necessary in order to enable her to make her regular trips between those ports. 
Held, that as the necessity for the repairs, and the fact that credit was given to 
the ship, had been proved, the presumption of necessity for the credit was raised, 
and, in the absence of evidence to rebut this presumption, the lien would be 
enforced. — The Lulu, 10 Wallace, 192. See also The Kalorama, ibid. 204. 

8. The Daniel Ball, a steamer of 123 tons burden, was employed in the navi- 
gation of Grand River, and the transportation of goods and passengers between 
the cities of Grand Rapids and Grand Haven in the State of Michigan. Some 
of the goods she carried were destined for places in other States, and some came 
from other States for places in Michigan; but she was only a common carrier 
between the cities named, and did not run in connection with any line of vessels 
or railway leading to other States. She was libelled for non-compliance with the 
statutes requiring inspection and license. The defence claimed that Grand River 
was not a ‘‘ navigable water of the United States,” and that the vessel was not 
engaged in carrying on commerce among the States, since her route was wholly 
in Michigan. Held, 1. That as the Grand River is navigable in fact it is navigable 
in law; and as it runs into Lake Michigan, and by uniting with it forms a con- 
tinued highway over which commerce may be carried on with other States and 
foreign countries, it is a ‘* navigable water of the United States.” 2. That so far 
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as the steamer was engaged in transporting goods destined for other States, or 
brought from other States and destined to places in Michigan, she was engaged 
in commerce between the States, and subject to the legislation of Congress. — 
The Daniel Ball, 10 Wallace, 557. 
See SALVAGE. 
AGENT. — See Principat AGENT. 
AGREEMENT. — See Conrract. 
ALTERATION. — See Bitts anp Nores, 3. 
AMENDMENT. — See ConstituTIonaL Law, State, 8. 
AppeaL.— See Bankruptcy, 1; Foreign JupGMent; Jupiciary 
Tite, 2. 
APPEARANCE. — See JURISDICTION. 
AssIGNEE. — See Bankruptcy, 2. 
ASSIGNMENT. — See Evipence, 5; [ysurance, 1; Patent, 2. 


ATTORNEY. 


1, An attorney has a lien for fees and disbursements on land recovered by his 
services. — Hunt v. McClanahan, 1 Heisk. 503. 

2. The sum of $47,325, awarded to the State of Texas by a decree of the 
Supreme Court, was received by its counsel. _A motion was made for an 
order requiring him to pay it over to the clerk of the court for the benefit of the 
State. His answer admitted the receipt, but claimed the amount as due to him for 
disbursements and fees in the case, and others covered by the same retainer. 
Held, 1. That as the answer showed that the respondent was acting in good 
faith, the order must be denied, and the parties remitted to their remedy at law. 
2. That the respondent had a lien on the fund for the amount of his fees and dis- 
bursements in the cases covered by his retainer. 3. That a motion on behalf 
of the State, that his name be stricken from the docket as counsel in another of 
those cases still pending must be granted, though it appeared that he was retained 
under an agreement by which he was to receive as fee a percentage of the amount 
recovered. — In re Paschal, 10 Wallace, 483. 


Bank. 


1. The holder of a bank check cannot sue the bank for refusing payment, in 
the absence of proof that it was accepted by the bank or charged against the 
drawer. Whether if the bank had charged the check against the drawer, and 
settled with him on that basis, the holder could recover for money had and 
received, quere. The fact that the check was properly drawn on a national bank 
(a public depositary) by an officer of the government, in favor of a public creditor, 
does not alter the rule. — Bank of the Republic v. Millard, 10 Wallace, 152. 

2. The Merchants’ Bank of Boston bought certain gold, in certificates and coin, 
under a contract with M., by which M. had a right to purchase of the bank the same 
amount on certain terms. After this M. and S., cashier of the State Bank, came 
together to the Merchants’ Bank, and said they had come for gold, S. saying that he 
would pay for it by certifying M.'s checks. The gold was delivered to S., who wrote 
on two checks drawn by M. on the State Bank, ‘* Good,” signed by himself as 
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cashier, and gave them to the cashier of the Merchants’ Bank the next day. The 
president of the latter presented them for payment at the State Bank, when §, 
told him that the certificates bad been there, but were not there now, and that he 
would get the money and pay the checks. It was not shown what became of the 
gold. M. had no deposit in the State Bank, and it refused to pay the checks, 
denying its cashier’s authority to certify them. Both banks were organized under 
the National Banking Act, and had the powers given by it; among others, the 
power of buying gold. The by-laws of the State Bank made the cashier ‘‘ respon- 
sible for the moneys, funds, and other valuables of the bank,” and required that 
all ‘* contracts, checks, drafts, receipts, &c., and all indorsements necessary to 
be made by the bank,” should be signed by him or the president. The directors 
had not defined his duties more specifically, but it appeared that S. was intrusted 
by the directors with large powers, without a special delegation of authority ; that 
an account was kept between him and the bank, which represented his trans- 
actions; that he gave checks in lieu of bills when discounts were made; gave 
checks for the purchase of exchange, arid for money borrowed of other banks, 
and had done so to a very large amount. A large number of cashiers from other 
banks in Boston testified that they exercised the same powers, and were author- 
ized to borrow and lend the money of their banks of and to each other, and to 
pledge the credit of their banks ; and that these transactions were uniformly con- 
ducted on the faith of the cashier's implied powers. There was no proof that 
either S. or any of them had ever certified checks or purchased gold ; the Supreme 
Court of Massachusetts having decided that a teller could not certify checks. 
Held, 1. That if the certificates and the gold actually went into the State Bank, the 
bank was liable for money had and received, whatever defect there may have been 
in the cashier’s authority to buy them. 2. If they did not, it was a question for 
the jury upon the evidence as to the powers exercised by him and the usage of 
other banks, whether his power to bind the bank by his contract might not 
fairly be inferred, applying the rule that where an innocent party deals with a 
corporation, unaware of any defect in its agent’s authority, and there being nothing 
to excite suspicion, if the contract can in fact be valid under any circumstances, 
the party has a right to presume their existence, and the corporation is estopped 
to deny it. 3. That a bank can certify that a check is good, such certificate being 
equivalent to an acceptance. 4. That the cashier has authority to certify a check 
by virtue of his office. 5. That the question whether S. had authority to buy the 
gold was a question for the jury, on the evidence and principles above given. 
(Currorp & Davis, JJ., dissenting.) — Merchants’ Bank vy. State Bank, 10 
Wallace, 604. 
See Nationa Bank. 
BankRUPTCY. 

1. From a judgment against him the defendant appealed, and, while the appeal 
was pending, filed in the appellate court an adjudication of bankruptcy against 
him, rendered after the appeal was taken. Held, that the adjudication did 
not have the effect of staying the proceedings in that court, under § 21 of the 
United States Bankrupt Law. — Merritt v. Glidden, 39 Cal. 559. 

2. Property acquired by a bankrupt after the filing of a petition against him 
does not vest in his assignees. — Mays v. The Manufacturers’ National Bank 
of Philadelphia, 64 Pa. 74. 
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'g. A., engaged in business, mortgaged to B. certain stock in trade and manu- 
factured goods to secure future advances. Subsequently, the advances having 
been made, and A. still in debt for them, he, with the express or implied consent 
of B., sold some of the goods covered by the first mortgage, and executed a new 
one on such of the property covered by the first as had not been sold, together 
with other property, to secure this debt to B. A. was at the time insolvent, and 
made the last mortgage with a view to give a preference, and B. had reasonable 
cause to believe these facts. Held, that the second mortgage was a preference 
within the United States Bankrupt Act, § 35. — Forbes v. Howe, 102 Mass. 427. 

4. Action on a judgment recovered in New Hampshire. The defendant 
pleaded his discharge in bankruptcy. It appeared that the debt on which the 
judgment was recovered was provable against the bankrupt’s estate when he was 
adjudged a bankrupt, that the judgment was obtained after that adjudication and 
before the discharge, and no evidence was offered as to the practice or decisions 
in New Hampshire. Held, that the discharge was no defence. — Bradford v. 
Rice, 102 Mass. 472. 


BELLIGERENT Ricuts. See Muurary Law. 
Bequest. —See WILL. 


BETTERMENT. — See ConstituTionaL Law, Srarte, 5. 


Bits anp Nores. 


1, A. sued B., who, pending the action, sold certain property to C., taking his 
note in payment. A. recovered judgment. Execution was levied on this prop- 


erty in the hands of C., and it was bought by A. at the execution sale. There- 
upon C. sued A. for its conversion; and pending this action, by proceeding 
supplementary to execution, C.’s note was found in B.'s hands, and ordered by the 
court into the hands of a receiver, to be applied in satisfaction of A.’s execution. 
Held, that B.’s sale to C. being fraudulent, an action could not be maintained on 
C.’s note, even by the receiver, since he was not a bond fide holder for value, 
and that the fact that the receiver held it for A. did not amount to a ratification 
by A. of B.’s sale to C., or estop him from setting up as a defence to C.’s suit 
that the sale was fraudulent and void. — Briggs v. Merrill, 58 Barb. 389. 

2. A promissory note read, ‘*‘ Ninety days after date we promise to pay,” &c., 
and was signed ‘* W. B. S., Secretary.” The note bore the seal of the corpo- 
ration whose secretary S. was, which contained on its face the corporation’s name. 
Held, that S. was not personally liable on the note. — Means v. Swormestedt, 32 
Ind. 87. 

3. The defendants signed a blank form for a bill of exchange as drawers, and 
delivered it to W. for his accommodation. Without their knowledge W. filled it 
up as a promissory note payable to the plaintiff's order, and gave it to him. 
Held, that the alteration discharged the defendants from liability. — Luellen v. 
Hare, 32 Ind. 211. 

4. Suit on a promissory note against an indorser. It appeared that the defend- 
ant, at the request of the maker, indorsed a printed blank, stipulating that when 
it was filled out it should not be made payable at a bank. The maker violated 
this stipulation at the request of the payee, by whom the note was indorsed to 
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the plaintiff, who took without knowledge. Held, that the defendant was liable, 
— Spitler v. James, 32 Ind. 202. 

5. The indorser of a promissory note died at or about its maturity; and the 
holder, in ignorance of the fact, sent notice of protest through the post-office to 
her at her usual place of residence. Her heirs were in the habit of receiving their 
letters there, and one of them received and opened this notice. No administrator 
had then been appointed. Held, in a suit against the administrator, that the 
notice was good. — Maspero v. Pedesclaux, 22 La. Ann. 227. 

6. Notices of protest, addressed to the several indorsers of a promissory note, 
were sent in one inclosure to the last indorser at S., who, in order to charge a 
' prior indorser, a resident of the next town, but who used the post-oflice of §., 
deposited a drop letter containing the notice in that office the day after he him- 
self received it. There was no system of letter-carriers in S. Held, that the 
notice was not seasonable. — Shelburne Falls National Bank v. Townsley, 102 
Mass. 177. 

See ConrepERATE Money; HuspaNp anp Wire; Contract; 
Patent, 1; Principat anv Surety, 2; SLAvE. 


Boni Five —See Brits anp Nores, 1, 3, 4. 
Boni Five Purcnaser. —See Reeisrry, 2, 3; Tirte, 1; Venpor’s Liry, 1. 


Bonn. 


Sect. 53 of the act of June 30, 1864, ¢. 173, requires every licensed distiller to 
give a bond, and prescribes, as its conditions, that he shall do certain things 
named. Under this section, H: executed a bond conditioned to comply with all 
the requirements of the act, and such others as should be enacted. He was sued 
on the bond, and the United States alleged, as one of the breaches, that he had 
failed to do a certain thing which the statute required, but which was not pre- 
scribed among the conditions of the bond in § 53. The defence claimed that the 
bond was void, as the condition was not that prescribed by the statute, claiming 
that though the statute required him to do what he had omitted, it did not require 
him to give a bond that he would do it. Held, that as the bond given was a law- 
ful one, not prohibited by statute or contrary to public policy, and was given 
voluntarily, it was valid, notwithstanding its condition was broader than the 
statute required. — United States v. Hodson, 10 Wallace, 395. 

See ConTRipuTion ; Principat Surety, 1; Stamp, 1; Goons. 


BreacH’ OF PROMISE. 


1. A married man who promises to marry a woman, is liable in damages for a _. 


breach of his contract. — Coover v. Davenport, 1 Heisk. 368. 

2. In an action by a woman for breach of a promise to marry, the jury, in esti- 
mating damages, may consider the fact of her seduction by the defendant as 
tending to increase the mortification and distress suffered by her. — Sherman v. 
Rawson, 102 Mass. 395. 

Brivce.— See ConstitutionaL Law, 4. 
BurpDEN OF Proor.—See Insaniry, 2. 
CANCELLATION. —See Stamp, 4. 
CapitaL. —See Stock. 
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CaRRIER. 


1. Goods belonging to the plaintiff were brought by the defendant, a common 
carrier, to their destination, and the plaintiff notified of their arrival. He was also 
informed that the car containing them would be wanted on a given day, and that 
the defendant reserved the right to unload after twenty-four hours in the most 
convenient place for itself, and would not be responsible for damage resulting. 
The plaintiff did not take his goods; the defendant unloaded them and they were 
injured. Held, that if the defendant unloaded them before the time fixed for un- 
loading them had expired, that it was liable as a common carrier; if they were 
not unloaded till afterward, it w4s bound to use ordinary prudence in unloading 
and taking care of them. — Cook v. Erie Railway Co., 58 Barb. 312. 

2. The plaintiff induced by a letter signed S. H. & Co., ordering certain goods 
and promising to remit the price on receipt of the bill, sent the goods by the 
defendants addressed to S. H. & Co., Oswego, without knowing who ordered 
the goods, or whether there was such a firm, and without inquiring in order to 
ascertain. The defendants delivered the goods to the person who wrote the 
letter, or his authorized agent, who paid the freight, and gave a receipt signed 
§.H. & Co. It proved that the letter was a fraudulent device to get the prop- 
erty, and that there was no such firm as S. H. & Co. at Oswego. Held, that the 
defendants were not liable for the loss. — Price v. Oswego & Syracuse R.R. Co., 
58 Barb. 599. 

8. The defendant, a common carrier, received from the plaintiff a package of 
gold, with full knowledge of its contents, and gave a receipt with the printed con- 
dition ‘‘if the value of the property is not stated by the shipper at the time of 
shipment, and specified in the receipt, the holder thereof will not demand of the 
company a sum exceeding fifty dollars” for loss or damage. The charges were 
to be paid by the consignee. The property was lost, and the defendant claimed 
that it was not liable for more than fifty dollars, because the value was not 
specified in the receipt. Held, that this was no defence. — Kember v. Southern 
Express Co., 22 La. Ann. 158. 

4, A declaration in contract alleged that the defendants as common carriers 
received the plaintiff's goods for transportation, and that they were injured 
“through the fault of the defendants” while in their custody. The answer 
admitted that the defendants received the goods as common carriers, but denied 
that they were injured while under their charge: it further alleged that they had 
used due care, and in the exercise of such care were not liable for any injury, 
because by special contract the goods were taken at the plaintiff's risk of injury 
during transportation. Held, that under the pleadings actual negligence could 
be made a ground to charge the defendants, and that if the injury was the result 
of this, the special contract could not exempt the defendants from liability there- 
for.— School District in Medfield vy. Boston, Hartford, §& Erie R.R. Co., 102 
Mass. 552. 

5. A person delivered goods to a railroad company for transportation, and 
accepted a defective car for their conveyance, knowing that it was defective. 
Held, that this did not exempt the company from liability for the destruction of 
the goods caused by the defect, while in course of transportation, unless such 
person by a distinct agreement assumed the risk arising from that cause. — Pratt 
v. Ogdensburg & Lake Champlain R.R. Co., 102 Mass. 557. 
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6. The defendant, a railroad company, received the plaintiff's goods for trans. 
portation at C., and its agent told the plaintiff’s agent that they should be for. 
warded the same evening. They were not forwarded till the next morning, 
when the train which carried them found the track obstructed by rocks which had 
fallen during the night, was obliged to return, and then compelled to remain at 
C. by the washing away of a bridge. While there in cars standing on the track 
near the depot, they were injured by a sudden and extraordinary flood. If they 
had gone on as the agent promised, they would not have been injured. In a 
suit against the company as a common carrier, held, that the defendant having 
shown that the injury was caused by the flood, the burden was on the plaintiff to 
prove that the defendant had been guilty of negligence in not providing for the 
safety of the goods when they were seen to be in danger from it, and that in this 
only ordinary care was required. That whether the defendant had contracted 
to forward the goods the same evening or not, the failure to do so, even if negli- 
gent, would only have been the remote cause of the injury, and would not make 
the former liable. — Railroad Company v. Reeves, 10 Wallace, 176. 

See Ramroap. 


Casnrer. —See Bank, 2. 
Caveat Emptor. — See Satz, 3. 
CHALLENGE. —See New TRIAL. 
Cuaracter. —See EvipEnce, 2. 

Cueck. — See Bank. 


CHILDREN. 

A statute of descents provided that, in a certain event the brothers and sisters 
ofthe deceased should take, and ‘‘ the children of any deceased brother or sister 
by right of representation.” Held, that ‘‘ children” was not meant to include 
grandchildren. — Estate of William Curry, 39 Cal. 529. See also Wharton 
v. Executors of Silliman, 22 La. Ann. 343. 

Ciecuir Court. —See Junispicrion. 
Citizen. — See ConstirutionaL Law, 1. 
Crry anp Town.—See Municrpat Corporation. 
Copicit. — See Wu11, 1. 
Commerce. — See Apmrra.ty, 3; Corporation, 2. 
Common Carrier. — See Carrier. 
ComrounpinG FrLtony. —See Contract. 
Conpit10n. — See Bonn; Lire Insurance, 1. 
ConpDiITION PRECEDENT. —See CovENANT. 


ConpiITIONAL SALE. 

A car was delivered in accordance with a bill of sale from H. to P., which 
provided that H. ‘reserves the right from said car until fully paid, but the said 
P. shall have the use of said ear from this date; and should the said P. fail to 
comply with this agreement, H. shall have a mght to take the said car from said 
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P., as his property.” Held, that this agreement was void as to creditors of P., 
who took the car on execution. — Haak vy. Linderman, 64 Pa. 499. 


CONFEDERATE Money. 


In 1863 W. gave his note for $750, in Tennessee, upon which, after the war, 
suit was brought. W. brought a bill to enjoin the payee from legal proceedings 
thereon, on the ground that the note was given with reference to Confederate 
money, and was in consequence for a much larger amount than it would other- 
wise have been. Held, that he was not entitled to the relief prayed for. — Wise- 
man v. Russey, 7 Coldwell, 233. 


ConFISCATION. 

The act of Congress passed July 17, 1862, entitled “an act to suppress 
insurrection, to punish treason and rebellion, to seize and confiscate the property 
of rebels,” in its sixth section provides that the property of certain classes of 
rebels shall be liable to seizure on certain conditions, and then proceeds, ‘‘ and 
all sales, transfers, or conveyances of any such property . . . shall be null and 
void.” Held, that such sales were thereby made null and void only as against 
the United States, not between private parties. — Corbett v. Nutt, 10 Wallace, 
464. 

Conriict OF FepERAL aNnD State AvuTHoritry.—See Apmrratty, 1, 3; 
Sramp, 1, 2,5; Tax. 
CoNSIDERATION. — See Deep, 2; ILtEGAL Contract; Patent, 1; SLAVE. 


ConstituTionaL Law. 

1. The act of Congress approved March 3, 1865, by § 21, provided that all 
deserters who should not return to the service within sixty days after the Presi- 
dent’s proclamation requiring it, should be deemed to have forfeited their rights 
of citizenship, and should be for ever incapable of exercising those rights. The 
defendants as inspectors of election rejected the plaintiff's vote, on the ground 
that he was disfranchised by this provision. The plaintiff admitted that he had 
deserted, and had not returned to the service as required, but there was no claim 
that he had been convicted of these offences by court-martial. Held, that the act 
was constitutional, being neither a bill of attainder nor an ez post facto law; but 
that the plaintiff’s vote was rejected improperly: in the absence of evidence to 
show his conviction by a court-martial, which the statute must be held to require. 
— Gotcheus v. Matheson, 58 Barb. 152. 

2. The legislature of Louisiana, to protect the health of New Orleans, created 
a corporation, and gave it the exclusive right to keep stock-landings and slaughter- 
houses within certain limits, prohibiting all other persons from landing or slaugh- 
tering cattle within those limits, except at landings and in houses which the 
corporation was required to establish. Held, that the act was constitutional, as 
it neither violated the Fourteenth Amendment to the Constitution of the United 
States, nor a provision in the Constitution of Louisiana, which gives all persons 
the right to enjoy the same civil, political, and public rights and privileges. 
(Wrty, J., dissenting.) — The State v. Fagan, 22 La. Ann. 545. 

8. An act requiring the holder of a county warrant which is overdue and bears 
ten per cent interest to surrender it and take in its place the county’s bonds bear- 
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ing seven per cent, payable at a distant day, and declaring all warrants not thus 
surrendered before a given day null and void, is unconstitutional. — Brewer y, 
Otoe County, 1 Nebraska, 373. 

4. G. filed a bill in the United States Circuit Court, praying for an injune- 
tion to restrain certain parties from building a bridge across the Mississippi, on 
the ground that it obstructed navigation. While the case was pending, and 
after the bridge had been finished, an act of Congress was passed, declaring it “a 
lawful structure,” and that it should ‘* be recognized and known as a post route,” 
Held, that this act was constitutional, and that it concluded the pending case, — 
The Clinton Bridge, 10 Wallace, 454. 

5. The owner of land bordering on the Milwaukee river built a wharf on his 
front projecting into the stream. The city of Milwaukee being empowered by 
statute to establish by ordinance wharf and dock lines on the river, and to prevent 
encroachments thereon and obstructions thereto, by an ordinance declared this 
wharf an obstruction and a nuisance, and ordered its abatement. Held, that 
whether the owner's title extended beyond the dry land or not, he had a right to 
build a wharf for his own and public use, subject to such general rules as the legis- 
lature might impose for the public benefit; that the city could not by an ordi- 
nance make it a nuisance, nor deprive the party of his right to maintain it, 
even if under the statute they had created a dock line, and the wharf projected 
beyond it, and that if the city deemed its removal necessary they must first make 
the owner compensation for his property taken for the public use. — Yates v. 
Milwaukee, 10 Wallace, 497. 

See Apmiracty, 1, 3; ConstirutTionaL Law, Strate, 3, 4, 5, 7; Corpora- 
TION, 2; Mirirary Law; Sramp, 1, 2, 5; Tax. 


ConstituTionaL Law, STATE. 


1. An act of the legislature provided for the election of certain officers every 
two years. Another act passed afterward provided that their term of office should 
be four years instead of two, and that those already elected for two years 
should hold two years more. Held, that the second act was not in conflict with 
a constitutional provision, which made these officers elective, and empowered the 
legislature to provide for their election. — Christy v. B. S. Sacramento Co., 39 
Cal. 3. 

2. An act of the legislature authorized an administrator to sell at his discre- 
tion the whole or any part of his decedent's real estate as in his judgment would 
best promote the interests of those entitled to it. Held, unconstitutional, as 
depriving the heirs of their property without their consent. — Brenham v. Story, — 
39 Cal. 179. 

3. A bill was sent by the governor with his objections to the House in which 
it originated, after it had adjourned for the day, on the last of the ten days 
within which such return is allowed by the Constitution; but the messenger not 
finding the House in session returned it to the governor, who retained it. Held, 
That it was not returned within the meaning of the Constitution ; but should have 
been delivered to the president, secretary, or other officer of the House. 2. That 
the adjournment for the day did not prevent the return. 3. That the bill having 
become a law, a mandamus should be issued, compelling the governor to authen- 
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ticate 1t as required by law. (Tempte, J., dissenting as to the last point.) — 
Harpending v. Haight, 39 Cal. 189. 

4, Petition for a writ of mandamus directing the governor of the State to 
execute and deliver certain bonds which the petitioner claimed that he was enti- 
tled to, and the governor was required to issue by a statute. Held, that the court 
had no power to issue the writ. — The State v. Warmoth, 22 La. Ann. 1. 

5. An act to secure the drainage of lands, provided that any three owners of 
wet lands might form a corporation to drain them, with power to widen and 
change the channels of rivers, to construct all necessary drains, levels, &c., and 
to take land, timber, or materials necessary for the work, on making compensa- 
tion; that any person whose land was likely to be affected by the company’s opera- 
tions might become a member: that the court, on the company’s application, 
should appoint appraisers to examine the lands liable to be affected by the opera- 
tions, and assess the amount of benefit and injury likely to be sustained by each, 
which assessments properly recorded should be a lien on the lands for the amount 
of benefit, less the amount of injury, and their payment enforced by proper pro- 
ceedings: made provision for notice to owners, and gave them the right to appeal 
from the assessments ; and provided further, that no more assessments should be 
collected than the cost of the work made necessary. Held, that it was constitu- 
tional as an exercise of the police power belonging to the government. — O’Reiley 
vy. Kankakee Valley Draining Co., 32 Ind. 169. 

6. The Massachusetts Bill of Rights provides that ‘‘in all controversies con- 
cerning property, and in all suits between two or more persons, except in cases 
in which it has heretofore been otherwise used and practised, the parties have a 
right to a trial by jury.” On a bill in equity to reform a deed by inserting a 
clause which it was alleged the parties intended to insert, but omitted by mutual 
nistake, held, 1. That the plaintiff could not claim as a matter of right under this 
provision that the question whether the clause was so omitted should be sub- 
mitted toa jury. 2. That if it was submitted in the discretion of the court, both 
the intention and the mistake must be proved beyond a reasonable doubt. — 
Stockbridge Iron Co. v. Hudson Iron Co., 102 Mass. 45. 

7. An act of the legislature extended the boundaries of Omaha so as to include 
the plaintiff's land, which was used for agricultural purposes only, and was 
situated two miles from the settled part of the city, and a mile from any land 
settled, improved, or divided into city lots. Taxes were thereupon assessed on 
the land as city property, and the plaintiff prayed for an injunction to restrain 
their collection. Held, that the statute was unconstitutional, because in conflict 
with the provision that private property shall not be taken for public use without 
adequate compensation. — Bradshaw v. Omaha, 1 Nebraska, 16. 

8. The constitutional provision, — ‘* No law shall be revived or amended, unless 
the new act contain the entire act revived and the sections amended,” — does not 
require that the’ amendatory act should recite the section as it stood before 
amendment, but is satisfied by setting it forth as amended. — The People v. 
McCallum, 1 Nebraska, 182. 

See ConstiruTIoNaL Law, 2, 3. 


Construction. — See Apmiratty, 1, 3; Bankruptcy; Con- 
FISCATION ; CONSTITUTIONAL Law; ConstITUTIONAL Law, State; INTER- 
NAL Revenve; Jupiciary Act; Lire Insurance; Lonrartions, StsTuTE 
or; Tax. 
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CONTINGENT FEE. — See ATTORNEY. 


Contract. — See Bank; Bonp; Carrier, 3, 4,5; Conprrronan Sate; Coy. 
STITUTIONAL Law, 3; Covenant; Evipence, 3; Fraups, Stature or, 1; 
FraupuLent, Contract; Contract; Lire Iysurance, 1; Mar- 
RIAGE; Masrer anp Servant, 1; Municrpat Corroration, 2; Patent, 2; 
Sate; SLave. 


CONTRIBUTION. 


A surety on a bond is not discharged from liability to his co-surety for contri- 
bution by the fact that he signed at the request of the latter. — Baggott v. Mullen, 
32 Ind. 332. 


Conversion. — See Measure oF DaMaGEs. 


CoRPORATION. 


1. A testator bequeathed a large amount of money to a religious corporation, 
whose charter provided that it should not ‘take and hold” property yielding an 
annual income of more than $10,000. At the date of his death the annual income 
of the corporation far exceeded that amount. His heirs-at-law claimed that the 
bequest was void. Held, that the corporation could take, and it was a question 
for the State whether it should be allowed to hold. — Rainey v. Lang, 58 
Barb. 453. 

2. An English association was organized originally to conduct the business of 
insurance, by articles of association, and by them, and by acts of parliament, was 
endowed with a name, ‘‘ The Liverpool and London Life and Fire Insurance 
Company,” by which it could make contracts ; the right to sue and be sued in the 
name of one of its officers, as the representative of the whole body, which was 
bound by the judgment; perpetual succession by the transfer of its shares; and 
the right to sue and be sued by its shareholders. eld, that it was a corporation, 
notwithstanding its members were individually liable for its debts, and it had no 
right to sue or be sued in its own name, and notwithstanding that the several acts 
of parliament by which it obtained its name and many of its powers, expressly 
declared that they should not be held to make it a corporation. Held, further, 
that a State statute, imposing a tax on its premiums received on contracts made 
in that State, was not in conflict with the rights of commerce secured to British 
subjects by the treaty of 1815. (Brap.ey, J., dissenting as to the first point.) — 
Liverpool Ins. Co. v. Massachusetts, 10 Wallace, 566. 

See Banx, 2; Brits anp Nores, 2; SatvaGe, 1; Srock. 


Covuron. — See SToLen Goons. 


COVENANT. 


1. By a written contract B. agreed to purchase certain land of A., and gave 
his note of the same date with the contract for a part of the purchase-money, pay- 
able on a future day, on which the deed was to be executed, a certain other portion 
of the purchase-money paid, and a mortgage given for the rest. B. omitted to pay 
these sums when they were due, whereupon A. sued on the note. Held, that he 
could not recover without proving that he had offered to convey the land, the 
execution of the deed and the payment of the money being dependent acts. — 
Divine v. Divine, 58 Barb. 264. 
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2. The vendor of certain land took a mortgage to secure the payment of part 
of the purchase-money, and at the same time executed a covenant under seal, to 
the purchaser, that he would procure releases of several claims to the estate. 
Held, that the covenant and mortgage must be construed together as part of one 
transaction, but were independent so far that a breach of the covenant would 
not preclude a foreclosure of the mortgage. — Coursen v. Canfield, 6 C. E. 
Green, 92. 

See Deep. 


Creprror. — See FraupuLent ReGistry, 1; Venpor’s Lien, 2. 


Cromnat Law. —See Inpictment; Insanity, 2; Jury; Larceny; VENUE; 
WITNESS. 


Cross-ExaMInaTION. — See WiTNEss, 2. 
Custom. — See Sate, 3. 


Damaces. — See Breacu or Promise, 2; Measure oF DamaGes; 
Bank. 


Deciaration. — See EvipEnceE, 5. 


DEED. 

1. A. and B. owned adjoining house-lots, claiming different chains of title 
from a common grantor, the original deed to whom contained a proviso that 
houses should ‘‘ be set back ten feet from” the street. A. brought a bill in equity 
to enjoin B. from building within that limit, and it was held, that he was entitled 


_ to this remedy. — Winjield v. Henning, 6 C. E. Green, 188. 

2. A deed of land to take effect at the grantor’s death, supported by a pecu- 
niary consideration, is good as a covenant to stand seised to the grantee’s use, 
notwithstanding the absence of any relationship between them by blood or mar- 
riage. — Trafton v. Hawes, 102 Mass. 533. 

Derreasance. — See 2. 
Derence. — See Lysanity, 2. 
Deposir. — See Nationa Bank. 
DeEscent. — See CHILDREN. 
Desertion. — See ConstitutTionat Law, 1. 
Devise. — See WILL. 
DiscuarGce. — See Bankruptcy, 1, 4. 
DIsFRANCHISEMENT. — See ConsTITUTIONAL Law, 1. 
Distitter. — See Bonn. 
DistripuTion. — See CHILDREN. 
— See Stock. 
Domestic Retations. — See Huspanp aND Wire; MarriAGe. 
Drart. — See Bank, 1. 
Eysectment. — See 3. 
Exection. — See ConstiruTionaL Law, State, 1. 
VI. 8 
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Emancipation. —See Stave; 2. 
Eminent Domain. — See ConstirutTionaL Law, Strate, 5, 


Equiry.— See Conreperate Monty; Constirutionat Law, Strate, 6; 
Deep, 1; Esrorre.; Fraups, Statute or, 1; Huspanp anp Wire, 2, 8; 
MortGaGe, 2, 3; SusroGaTion; VENDOR’s Lien, 1; WILL, 3. 


EstToppe.. 


A railway company which suffers another corporation to build a rival road 
without objection, cannot after its completion question its franchise in equity, — 
Erie R.R. Co. v. D. L. & W. RR. Co., 6 C. E. Green, 283. 

See Bank, 2; Butts anp Notes, 1; Principat anp Surety, 2. 


EvImENceE. 


1. The report of prices-current printed for public information in a newspaper 


\\\_ is admissible in evidence to show the price of grain in the market at the date of 


publication. — Terry v. McNeil, 58 Barb. 241. 

2. Evidence was offered to impeach the character for truth of a witness who 
had resided in a different State from the impeaching witnesses for two years before 
the trial. It appeared that these witnesses did not know his reputation in the 
neighborhood where he then resided.: Held, that their testimony was properly 
excluded. — Chance v. Indianapolis and Westfield Gravel Road Co., 32 Ind. 472. 

3. Under a resolution of the board of underwriters, authorizing their firewar- 
den to offer a reward for the conviction of any persons found guilty of incendiarism, 
a notice was published offering $5000 for the conviction of any person ‘* who may 
be guilty” of such a crime. Ina suit to recover this reward, held, that parol 
evidence was inadmissible to show that this notice was intended to apply only to 
cases arising after it was issued. — Salbadore v. Crescent Mutual Ins. Co., 22 La. 
Ann. 338. 

4. A copy, sworn to be correctly made from a press copy, of a letter, is admis- 
sible as secondary evidence to prove its contents, without producing the press 
copy. — Goodrich v. Weston, 102 Mass. 362. 

5. The declarations of a creditor before the assignment of a debt are evidence 
against the assignee. — Magee v. Raignel, 64 Pa. 110. 

6. After fruitless search for an original telegram, the copy received by the 
person to whom it was sent is evidence, with the record of the receipt of such a 
telegram at the office. — Rees v. Jackson, 64 Pa. 486. 

See Bank, 2; ConstirutronaL Law, State, 6; Conreperate Money; 
PrincipaL AND AGENT; SaLE, 3; Sramp, 2, 8, 4,6; VENUE; WITNEss. 


ExcuanGe.— See Fraups, Statute or, 3. 


Executor anp ApMINistrator.—See Bitts anp Nores, 5; Constitv- 
TIONAL Law, Srate, 2; Insurance, 1; Reeisrry, 1, 


Express Company. — See Carrier, 3. 


Extension. — See Patent, 2. 


a 
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ForeiGN JUDGMENT. 

Action in California on a judgment obtained in New York. Defence, that an 
appeal had been taken from the judgment, which was still pending. Held, that 
in the absence of proof to the contrary the presumption was, that the effect of the 
appeal in New York was the same as in California, where an appeal neither 
destroys nor suspends the judgment, nor stays execution under it, and that the 
appeal was therefore no defence. — Taylor v. Shew, 39 Cal. 536. 

See Bankruptcy, 4. 


Forrerrurre. —See Insurance, 1; Lire Insurance. 
ForGery. — See Bitts anp Nores, 3, 4. 
Fraup. — See Principat anp AGENT; Principat anp Surety, 2; W111, 38. 


Fraups, STaTUTE OP. 

1. The plaintiff purchased certain land of the defendant, received a deed and 
paid the purchase-money. Subsequently he brought a bill in equity alleging 
that during the negotiations for the sale, the defendant represented to him that 
the lot described in the deed which he accepted included a piece of land which it 
did not include, and which he had purchased, and praying that the defendant be 
required to execute a deed of this piece so by fraud or mistake omitted from the 
first conveyance. The defendant denied the misrepresentation, and set up the 
Statute of Frauds. Held, that the conveyance could not be decreed in the ab- 
sence of evidence estopping the defendant to plead the Statute. — Glass v. Hulbert, 
102 Mass. 24. 

2. A partner borrowed money for the use of his firm, and gave his note there- 
for, with a surety who signed at the request of the firm, and in consequence of 
their promise to pay the note and their assurances that it was given for their 
benefit. The surety was compelled to pay the note. In an action against the 
firm for the amount paid, held, that the promise was a promise to indemnify, and 
not within the Statute of Frauds, and that the plaintiff could recover. — Garner v. 
Hudgins, 46 Mo. 399. 

3. A parol contract for the exchange of lands, followed by occupancy for nine- 
teen years, makes valid titles. Such a transaction is not within the Statute of 
Frauds. — Moss v. Culver, 64 Pa. 414. 


FraupuLent ConrTRACT. 

Action for goods sold and delivered. Defence, that the plaintiff made the sale 
to the defendant for the purpose of defrauding his creditors. Held, that the 
contract, though void as to them, could be enforced against the defendant. — 
Springer v. Drosch, 32 Ind. 486. 

See Bits anp Notes, 1. 

Governor. — See ConstirutTionaL Law, Stare, 3, 4. 
Guaranty. — See Principat anp Surety, 1. 
GuarDIAN AND Warp. — See Insanity, 1. 


Higuway. 


The plaintiff, while walking on a sidewalk, slipped upon ice and fell. For in- 
juries thereby sustained she sued the city. It appeared that the streets and 
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sidewalks generally were free from ie at the time, and that the ice which caused 
the accident had formed about the end of a conductor running from the eaves of 
a building to the sidewalk, and that it was caused by water which ran down the 
conductor on the outside and dripped from the eaves, the conductor being 
frozen up. The court instructed the jury that ‘if from the operation of general 
causes, as by reason of atmospheric changes,” ice formed generally over a whole 
city, it was not a defect for which the city was liable; but if the ice was formed 
by some local cause, as by a defect in a spout or sewer, or by dripping from 
the edge of a roof, so that a person coming unexpectedly upon it would be in 
danger of falling, it might be such a defect; that it depended upon whether the 
result was produced by general causes affecting a whole neighborhood alike, or 
by some defect in the street or building near it, affecting a particular locality, 
Held, error: in that the instructions permitted the jury to find that ice which was 
“not a defect by reason of any thing peculiar in its form or character, was a defect 
if produced by some malconstruction or want of repair in a building near the 
street, and affecting a particular locality only. (Cour and Amexs, JJ., dissent- 
ing.) — Billings v. Worcester, 102 Mass. 329. 
See MunicrpaL Corporation, 1. 


Homicipe. — See InpiIcTMENT. 


AND WIFE. 

1. The separate estate of a married woman cannot be charged with the pay- 
ment of her husband’s note, which she indorsed for his accommodation. — Peake 
v. La Baw, 6 C. E. Green, 269. 

2. Real estate was conveyed to a feme sole by deed, ‘‘for her sole and sepa- 
rate use.” She subsequently married, and after her marriage held and enjoyed it 
as her separate estate, with her husband’s consent. Held, that it was her sepa- 
rate estate, and as such could be subjected to the payment of a note made by her 
husband and herself jointly. — Schafroth v. Ambs, 46 Mo. 114. Otherwise where 
the premises were not conveyed as her separate estate by the terms of the deed. 
—s. c. ib. 580. 

3. Proceeding to subject the separate estate of a wife to the payment of notes 
executed by her jointly with her husband. The notes were given in part pay- 
ment for certain land, and were secured by a deed of trust thereon, in which the 
defendant and her husband joined. Held, that the defendant’s separate estate was 
not liable, because it was evident that the deed was the only security intended, 
and that there was no intent on the defendant’s part to charge her separate prop- 
erty. — Kimm v. Weippert, 46 Mo. 532. 

See Insanrry, 1. 


Ice.—See Higuway. 


InteGaL Contract. 

H., being under arrest on a charge preferred by S., of having obtamed money 
from him by false pretences, the defendants agreed to give S. their note for the 
amount of his claim and costs, and S. agreed that upon receipt of this H. 
should be released, ‘* so that he could go to work and earn enough to pay up the 
note.” The note was given and H. was discharged, no further proceedings being 
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had on the criminal complaint. In a suit on this note, held, that it was void. — 
Conderman v. Trenchard, 58 Barbour, 165. 
See Sate, 1; SLave. 
Imptiep Warranty. — See VENDOR AND PURCHASER. 
Income. —See Srock. 
Inpemnity. — See Fraups, Statute or, 2. 
Inpex. —See Reaisrry, 3. 


INDICTMENT. : 

An indictment for manslaughter averred that the death ensued from ‘* one 
mortal wound” given on the left side of the head by a stroke with a whipstock. 
Held, sufficient, without a more specific description of the wound. — Commonwealth 
vy. Woodward, 102 Mass. 155. 

See Larceny; VENUE. 

InporsER. — See Britis anp Nores, 4, 5, 6. 
INDORSEMENT. — See INSURANCE, 2. 
Ingunction.— See ConreperatE Money; Jupiciary Act; Riparian 
Owner. 


INSANITY. 


1. The privilege of a widow given her by statute to waive the provisions made 
for her in her husband’s will, and become thereby entitled to a distributive share 


in his estate, is a personal right, which if she is insane neither she nor her guar- 
dian can exercise. — Pinkerton v. Sargent, 102 Mass. 568. 

2. Where the defendant in a criminal case relies upon insanity as a defence, 
the burden is on him by a preponderance of evidence reasonably to satisfy the 
jury of this fact. — State v. Hundley, 46 Mo. 414. 

See Lire Insurance, 2. 


INSURANCE. 

1. A policy of insurance running to the assured, ‘‘ his executors, administrators, 
and assigns,” provided that the policy should not be assigned before or after loss 
without the consent of the company written thereon; and that in case of such 
assignment the liability of the insurers should cease. It also provided that, ‘in 
case of any sale, transfer, or change of title in the property insured,” or of its 
possession by another without the company’s consent as before, the insurance 
should be void. The assured died, and the property passed into the possession 
of his heirs, who had held it four months when the loss occurred. No consent of 
the company had been given to the change of title and possession. In a suit on 
the policy by the administrator of the assured, held, that by these changes it was 
avoided. — Lappin v. Charter Oak Fire and Marine Ins. Co., 58 Barb. 325. 

2. A policy of insurance contained the condition that if the insured property 
should be sold or conveyed, or the policy assigned without the consent of the 
company, it should be void; it being stipulated, however, that in case of sale the 
policy could be continued for the benefit of the purchaser if the company should 
consent, such consent to be shown by certificate or by indorsement on the policy. 
Held, that the indorsements, “‘ payable in case of loss to” H. (the plaintiff), 
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signed by the insured, and ‘‘ consent is hereby given to the above indorsement,” 
signed by the company’s secretary, in the absence of evidence to show the latter's 
knowledge of a sale, did not imply knowledge of or consent to a sale, or consent 
to insure a purchaser. — Bates y. Equitable Insurance Co., 10 Wallace, 33. 

See Corporation, 2; Lire Insurance. 


INTERNAL REVENUE. 


Sect. 95 of the Internal Revenue Act of June 30, 1864, imposed a tax on ready- 
made clothing. Sect. 96 exempted from the tax goods manufactured of materials 
on which duties had been paid, unless the increased value of such goods exceeded 
five per cent ad valorem. Held, that this increased value is to be determined by 
comparing the market value of the materials when the tax on them was paid, 
with the market value of the manufactured goods when the tax on them is 
assessed. — Boylan v. United States, 10 Wallace, 58. 

See Bonn; Limrrations, StaruTe oF; STAMP. 


Inroxicating Liquors. —See Sarg, 1. 
INVESTMENT. — See Stock. 
JUDGMENT. —See Bankruptcy, 1, 4; Foreign JupGMent; Tite, 2; VEN- 
por’s Lien, 1. 
JupiciaL Power. —See ConstiruTionaL Law, Stare, 3, 4. 
JupiciaL SaLte.—See Tire, 2. 


Jupiciary Act. 


The legislature of Louisiana, to protect the health of New Orleans, incorporated 
a company, and gave it the exclusive right to keep stock-landings and slaughter- 
houses within certain limits, and prohibited all other persons from landing or 
slaughtering cattle therein, except at this corporation’s landings and _ houses. 
Other corporations and individuals engaged in the business obtained injunctions 
against this company in certain of the State courts, restraining it from interfering 
with them, while in other courts of co-ordinate jurisdiction other parties were en- 
joined, at the suit of the company, from pursuing the business in violation of 
the rights given by its charter. These conflicting decisions having been brought 
before the Supreme Court of Louisiana by appeal, the new company was sus- 
tained, the judgments against it reversed, and the injunctions in those cases dis- 
solved, the judgments in its favor being affirmed. Writs of error from the 
Supreme Court of the United States to the Supreme Court of the State were then 
issued at the suit of the losing parties, who took the necessary steps to make 
each operate as a supersedeas under § 23 of the Judiciary Act. After this a new 
State court, established with exclusive jurisdiction in cases of injunction before 
the judgment of the State Supreme Court, on motion of the attorney-general of 
the State, enforced the preliminary injunctions granted against the plaintiffs in 
error by those State courts which decided against them in the first instance, and, 
in a new proceeding instituted by the company and adopted by the attorney- 
general, to which none of the plaintiffs were parties, ordered the city of New 
Orleans and the board of police to prevent all persons but the company from 
landing or slaughtering cattle or selling meat. In this state of things the plain- 
tiffs in error moved for an order of injunction and supersedeas to the defendants 
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in error, and the city of New Orleans and the board of police commanding them 
in no way to interfere with the plaintiffs in their business. Held, that the 
motions must be denied, as nothing had been done by the Supreme Court of 
Louisiana inconsistent with the prohibition contained in the section which gives 
the writ of error the effect of a supersedeas, (Brap.ey, J., dissenting.) — The 
Slaughter House Cases, 10 Wallace, 273. 


JURISDICTION. 


A bill in equity was filed in the United States Circuit Court of West Tennessee 
against two citizens of that State and a citizen of New York, by a citizen of 
Georgia. The citizen of New York appeared, and moved to dismiss the bill, 
1, for want of jurisdiction; 2, for want of equity. Held, that though the court 
would have had no jurisdiction over him unless he had appeared under the act 
of February 28, 1839, his voluntary appearance and his motion to dismiss for 
want of equity, amounted to a waiver of any objection to it. — Jones v. Andrews, 
10 Wallace, 327. 

See VENUE. 

Jury. 

A juror on his voir dire stated that, from what he had read in the newspapers, 
he had formed an unfavorable opinion as to the character of the accused, but was 
not prejudiced on the question of his guilt in the case on trial. Held, that he 
was competent. — State v. Schnapper, 22 La. Ann. 43. 

See ConstirutTionaL Law, Strate, 6; New Tria. 


LARCENY. 

Property stolen in Iowa was carried by the thief into Nebraska. Held, that 
he could not be indicted for larceny in the latter State. — The People v. Loughridge, 
1 Nebraska, 11. 

Law or Nations. — See Mrurary Law. 
— See WILL. 
LEGISLATURE. — See ConstiTUTIONAL Law, State, 1, 3. 
License. — See Municipat Corporation, 1. 
Lien. — See Apmrratty, 1, 2; ATTORNEY; SaLvaGr, 2; VeNpor’s Lien. 


Lire INSURANCE. 


1. Suit on a policy of life insurance made in consideration of annual premi- 
ums, payable on a certain day, and containing the provision, ‘‘ In case any 
premium on this policy shall not be paid at the day when payable the policy shall 
thereupon become forfeited and void,” and another, whereby the policy and any 
sums due thereon were declared pledged to the company to secure the payment 
of any premium for which credit was given and of any note therefor. The 
assured paid the first premium partly in cash, and for the balance gave two notes, 
one payable in six months, the other in five years; the last, by provision on its 
face, expressly embraced in the condition of forfeiture, the first containing no 
such provision. The latter was not paid at maturity, and after it became due, 
but in less than a year from the date of the policy, the assured died. Held, 
that the failure to pay the first note did not avoid the policy, and that the plaintiff 
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could recover its amount less the amount of the two notes, 2. That a rule of 
the company requiring every such note to be ‘‘ made payable before or at the 
beginning of the period of the risk for which the note is given, so that the com- 
pany shall not run the risk for any time for which the premium shall not have 
been actually paid,” of which the assured had notice, but which was not a part 
of the contract, did not affect the company’s obligation. — New England Mutual 
Life Ins. Co. v. Hasbrook’s Adm’r, 32 Ind. 447. 

2. Action on a policy of life insurance with a proviso avoiding it in case the 
assured should ‘‘ die by suicide.” The assured hanged himself, and the plain- 
tiff offered to prove that at the time he was insane; ‘‘ that he acted under the 
influence and impulse of insanity, and that his act of self-destruction was the 
direct result of his insanity.” Held, that in the absence of evidence to show 
that the act was done in the ‘‘ madness of delirium,” or that it ‘* was not the 
result of the will and intention of the party adapting the means to the end, and 
contemplating the physical nature and effects of the act. the insanity was not 
such as to take the case out of the proviso.” — Cooper v. Massachusetts Insurance 
Co., 102 Mass. 227. 


Limitations, STATUTE OF. 


Suit in a State court against the United States collector to recover the amount 
of taxes illegally assessed. Defence, the Statute of Limitations barring such 
actions in three years. The plaintiff replied, that after the tax was paid, he 
made the appeal required by law, to the Commissioner of Internal Revenue, and 
that the suit was brought within six months after his decision. Held, that the 


act of Congress requiring this appeal, suspended the running of the Statute only 
during the interval between the appeal and its decision; and that, as this was 
only four months out of four years between the inception of his right to sue and 
the commencement of the suit, the plaintiff’s action was barred. — Braun v. 
Sauerwein, 10 Wallace, 218. 


Manpamus. — See Constitutionat Law, Stare, 3, 4. 
Maritime Law.— See Apmiratty; SALvaGeE. 


MarRIAGE. 

A marriage ceremony was performed in the usual manner by a proper officer, 
between two parties, who at the time and ever afterwards treated the matter as 
- ajest. Held, that the marriage was void, and that a Court of Equity had power 
to declare it so. — McClurg v. Terry, 6 C. E. Green, 225. 


MAasTER AND SERVANT. 

1, A bricklayer carelessly dropped a brick from a staging in front of a building 
upon the plaintiff, who was passing below. The defendant had contracted to 
construct the building, but the bricklayer at the time was not at work by his 
order or authority, though he afterward accepted his work, paid and received 
payment therefor. Held, that he was not thereby rendered liable to the plaintiff 
for the injuries sustained by her. — Coomes v. Houghton, 102 Mass. 211. 

2. The plaintiff, a brakeman in the defendant's employ, had his hand crushed 
while coupling cars. It appeared that he was using due care, and that the 
accident was not caused by the neglect of a fellow-servant, but by the danger 


SELECTED DIGEST OF STATE REPORTS. 121 


ous and defective character of the coupling apparatus; that the plaintiff was not 
aware of the defect, but that the defendant was, and was altering the cars on 
which it was used. Held, that the defendant was liable for the injury. — Gibson 
v. The Pacific R.R. Co., 46 Mo. 163. 

See NEGLIGENCE, 2. 


Measure or DaMaGeEs. 


In actions for the conversion of personal property, the value of which is fluc- 
tuating, where exemplary damages are not allowed, the measure of damages is 
the highest market value of the property within a reasonable time after it was 
taken, with interest from the time such value is estimated. — Page v. Fowler, 39 
Cal. 312. 

See Nationa Bank. 


Miuitary Law. 

1. Confederate soldiers had the right to use wood of a citizen from off lands 
within their lines. — Smith v. Brazelton, 1 Heisk. 44. 

2. A Confederate officer took, for war purposes, guns belonging to a Federal 
soldier absent from home in the army. Held, that he was not liable for them to 
the owner, and that evidence that he was a rebel officer was admissible in his 
favor to justify the taking. — Cummings v. Diggs, 1 Heisk. 68. 

See 1. 

Mitts anp Priviteces. — See Rreartran Owner. 
MistaKE. — See ConstiruTionaL Law, Stare, 6; Fraups, Stature or, 1. 


MorrTGaGe. 


1. A sum of money was lent upon a mortgage which contained a provision that 
the whole principal should become due if any instalment of the interest should 
not be paid within ten days after it became due. Held, upon a bill to foreclose, 
that a failure through negligence to pay an instalment within such time, made the 
principal absolutely due. — Spring v. Fisk, 6 C. E. Green, 175. 

2. An oral agreement by a mortgagee to extend the time for a payment of 
interest, is binding upon him in equity. — Tompkins v. Tompkins, 6 C. E. Green, 
338. 

3. The holder of an equity of redemption cannot maintain ejectment against a 
mortgagee in possession after breach of condition while the mortgage remains in 
existence, or until there has been a redemption. — Brobst v. Brock, 10 Wallace, 
519. 

See Bankruptcy, 3; Covenant, 2; Reeistry, 1; SuBRoGATION ; VENDOR's 
Lizy, 1. 


MunicipaL CorPorRATION. 


1. The plaintiff, while crossing a public common, which lay between several 
streets, by a path which had been used by the public for more than twenty years, 
was marked out, repaired, and kept free from snow by the city, and which was 
entered through posts in the usual way, fell into a hole, which had been dug by 
the city’s servants under its authority in the course of repairing a public building 
standing on the common, and which had carelessly been left unguarded. For 
injuries thereby sustained she sued the city. It appeared that the building was 
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owned by the city, and in part used for municipal purposes, while part was let to 
private persons. //eld, that the path was not a highway within the Massachusetts 
statute, but that the city, like a private owner, was liable at common law to any 
person coming rightfully under an implied invitation and license upon land under 
its control and using due care, who was injured by the negligence of its servants, 
— Oliver v. Worcester, 102 Mass. 489. 

2. Town officers, in repairing a road, changed the route for a short distance, 
without authority. Held, that the contractors employed by them to do the work, 
who were ignorant of its illegality, were entitled to compensation from the town, 
— Cook v. Deerfield Township, 64 Pa. 445. 

See ConstirutTionaL Law, 5; ConstirutionaL Law, Srate, 7; Hicuway. 


Murper. — See INDICTMENT. 


NaTIonaL Bank. 

Suit against a national bank to recover the value of a special deposit made with 
it in gold and silver coin while it was a State bank, and alleged to have been con- 
verted after it had organized under the United States law. //eld, that the transi- 
tion did not affect the defendants’ liability, and that the plaintiff should recover the 
value of his gold and silver in currency at the date of the conversion. — Coffey v. 
The National Bank of the State of Missouri, 46 Mo. 140. 

See Bank; Tax. 


NaviGaBLe Water. —See Apmrratty, 3; ConstrrutTionaL Law, 5. 


NEGLIGENCE. 

1. The plaintiff was driving across the defendant’s track at its intersection with 
a street when his horse’s foot caught in the crossing, and the horse was badly 
injured. The plaintiff sued for damages on the ground that the accident was 
caused by the negligent and unskilful manner in which the crossing was con- 
structed. The answer set up a city ordinance which required the defendant where 
its track crossed a street, to pave and lay down planks between and on each side 
of the rails, so that they could be crossed safely, this paving and planking to be 
done, and kept in repair to the satisfaction of the city engineer; and averred that 
these requirements had been complied with, and to the engineer's satisfaction. 
On demurrer, held, that the defendant was not thereby excused from liability for 
injuries caused by the negligent or improper manner in which the work was done. 
(Grecory, J., dissenting.) — Delzell v. Indianapolis and Cincinnati R.R. Co., 
32 Ind. 45. 

2. The plaintiff, a boy fourteen years of age, was employed in the defendant's 
factory, and on the second day of his employment was placed in charge of a 
machine, which stood by the side of another. While engaged in his work his 
hand was caught in the machinery of the second, which was unprotected, and 
came dangerously near the first, but which was in plain sight. He sued the de- 
fendant for the injuries sustained. Held, that the defendants were liable if they 
knew or had reason to know the danger to which the plaintiff was exposed in the 
position where he was placed, and did not give him suflicient notice of it, and if 
he without negligence, from inexperience or reliance upon the directions given 
him. failed to perceive or appreciate the risk; otherwise, if the jury were satisfied 
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from the fact that the machinery which caused the accident was in plain sight, that 
the plaintiff had reasonable notice of the danger, and, understanding it, voluntarily 
undertook the employment which exposed him to it.— Coombs v. New Bedford 
Cordage Co,, 102 Mass. 572. 

See Carrier, 1, 2, 4, 5,6; Highway; Master anp Servant; MortGaGe, 
1; Municipat Corporation, 1; SroLeN Goops; VENDOR AND PurcHASER, 2. 


NEGOTIABLE INSTRUMENT. — See anp NOres. 


New Triav. 


In a criminal case, the jurors were sworn to answer questions touching their 
competency as such, but only examined by the defendant as to whether they had 
formed or expressed any opinion as to his guilt. One of the jurors was not a 
householder as required by statute. Held, that this fact first ascertained by the 
defendant after verdict, did not entitle him to a new trial, as it might have been 
ascertained by him on proper inquiry and made a ground of challenge. — Croy v. 
The State, 32 Ind. 384. / 
Notice. —See Bitts anp Nores, 5,6; Lure Insurance, 1; NEGLIGENCE, 2; 

Principat Surety, 1; Reaistry, 3. 
Nuisance. — See ConstirutionaL Law, 5. 
Orricre. — See ConstirutTionaL Law, 1. 
Orpinance. —See ConstitutionaL Law, 5. 
Partnersuip. — See Fraups, STaTure or, 2. 


PATENT. 


1. Action on a promissory note given for the right to use and vend a patented 
machine in a certain county. The defendant claimed that the note was without 
consideration ; because the machine, though it could be applied to various useful 
purposes, could not be used profitably, as fifty pounds of power applied to it 
produced only seven pounds for mechanical purposes. J/eld, that the considera- 
tion was good if the machine was capable of a beneficial use, notwithstanding 
such use was unprofitable. — Nash v. Lull, 102 Mass. 60. 

2. The patentee of an invention, by an assignment duly recorded. assigned to 
A. ‘all the right, title, and interest which I have in said invention, as secured 
to me by said letters-patent ; and also, all right, title, and interest which may be 
secured to me for alterations and improvements in the same from time to time :” 
to be held by A. ‘to the full end of the term for which said letters-patent are or 
may be granted.” Afterwards he obtained another patent for an improvement 
on his invention; and, on application of his administrator, this was extended. 
Held, that the legal title under the extension was vested in A. by the assignment. 
(Brav.ey, J., dissenting.) — Railroad Co. v. Trimble, 10 Wallace, 367. 


Pieapine. — See Carrier, 4; Covenant, 1; Stamp, 6. 
Po.ice. —See ConstitruTionaL Law, State, 5. 
Practice. —See Jupicrary Act; SaLvaGr, 1; Stamp, 6. 
PREFERENCE. — See Bankruptcy, 3. 
Presumption. —See ForeiGN JUDGMENT. 
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Principal aND AGENT. 

A. requested B. to procure a purchaser for certain property, agreeing to give 
him a certain portion of the purchase-money if a purchaser was found at a given 
price. B. received no authority to make a sale, or to make any representations 
about the property ; but did make some fraudulent representations, of which A. 
knew nothing. Held, that evidence of B.’s representations was not admissible 
in an action against A. for fraud in the sale. — Lansing v. Coleman, 58 Barb. 611, 

See Bank, 2; Bitts anp Nores, 2; Municipat Corporation. 


Principat AND SURETY. 

1. A., B., and C. executed to a bank a joint and several bond ‘for the full 
amount of any loans and advances the said bank may make to said A. . . . not 
to exceed $15,000, for which sums we acknowledge ourselves his sureties ; and in 
case of his failure to pay such loans and advances the same shall be collected of 
us.” Suit being brought on the bond, the-defendants demurred to the declaration, 
because it did not aver notice to the sureties of loans made on the credit of the 
bond and of the principal debtor’s default. Held, that B. and C. contracted as 
sureties, not guarantors, and that therefore such notice to them was unnecessary. 
— McMillan v. The Bull’s Head Bank, 32 Ind. 11. 


2. A. as principal, and B. and C., as sureties, gave a promissory note, not 
governed by the law merchant, for a patent right. In a suit by an assignee of 
the note, the defendants set up an alleged fraudulent warranty made to A. by the 
payee as to the value of the patent. The plaintiff replied that before he bought 
the note, he told A. his intention, and that in answer to inquiries A. told him it 
was good, and that there was no defence to it, in consequence of which statements 
he bought it. Held, that not only A. but also B. and C. were estopped to set up 
the defence claimed. — McCabe v. Raney, 32 Ind. 309 

See ConrrisuTion; Fraups, or, 2. 

Process. — See Stamp, 5. 
Promissory Notrres.— See Bitts anp Nores. 
Protest. See Butts Nores, 5, 6. 
Pusuic See Conrracr. 
Pustic Orricer.—See Banx, 1. 


Raitroap. — See Carrier, 1, 2, 4, 5,6; MAsrer anp SERVANT, 2; 
NEGLIGENCE, 1. 


Ratirication. —See Master anp SERVANT, 1. 
ReasonaBLE Doust.— See ConstitutionaL Law, Strate, 6. 
Reseiuion. — See Titre, 1. 

Recerpt. —See Carrier, 3. 
Recetver. — See Brits anp Nores, 1. 

Recorp. — See Registry; SuBproGation ; WITNESS, 2. 


REGIistry. 


1. An intestate during his life purchased land, and gave the vendor a mortgage 
on it to secure the purchase-money, which mortgage was not recorded. His 
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administrator, in ignorance of the mortgage, sold the land under order of the 
court to make assets, and the purchaser, equally ignorant of the mortgage, paid 
the full price for it. Held, that the mortgagee was entitled to payment out of this 
fund held by the administrator in preference to general creditors. — Kirkpatrick 
v. Caldwell’s Adm’r, 32 Ind. 299. 

2. The heirs of the grantor in an unrecorded deed conveyed the same property 
to an innocent purchaser, and the deed was duly recorded. Held, that the title 
of the grantee in the last deed was good against the grantee in the first. — Young- 
blood v. Vastine, 46 Mo. 239. 

8. A mortgage was duly recorded, but the recorder did not enter it on the 
index as required by statute. Held, that it was none the less constructive notice 
to a subsequent purchaser, whose remedy, if injured by the failure to index, was 
against the recorder. -- Bishop v. Schneider, 46 Mo. 472. ~ 


REMOVAL. OF 


A bill in equity to redeem a mortgdge was filed in a State court against two 
defendants. They answered, and a decree was rendered against them, from which 
they appealed to the Supreme Court of the State. While the case was pending 
there, one of the defendants, in order to secure its removal to the United States 
Court, moved to another State, and there filed his motion tor the transfer. Held, 
that it should have been made in the court of original jurisdiction before the 
decree appealed from, and was therefore too late. Further, that as the case 
could not be removed as to the other defendant, who had not made the proper 
showing, and the presence of both was necessary to its final determination, the 
motion must be denied. — Miller v. Finn, 1 Nebraska, 254. 


Reputation. — See EvipEnce, 2. 
Rescission. — See Sarr, 2. 
ReEsPONDEAT SuPERIOR. — See Master anp SERVANT, 1. 
Restriction. — See Corporation, 1; Deep, 1. 
Rewarp. — See Evipence, 3 


RipaRIaAN OWNER. 

The plaintiff and defendant owned mills on the same stream. The defendant, 
by closing the gates of his dam entirely deprived the plaintiff’s mill of water for 
several hours in each day, and then let it off in very large quantities, so that the 
plaintiff could only use a small part of it, when without this detention his mill 
could have run regularly. The defendant claimed that he could get sufficient 
water for his mill only by adopting this course. Held, that the detention was 
unreasonable, and that an injunction should be issued to prevent it. — Pollitt v. 
Long, 58 Barb. 21. 

See ConstiruTionaL Law, 5. 


1. A., a citizen of New York, sold to B., a citizen of Massachusetts, intoxi- 
cating liquors, the contract of sale being made in New York. In an action to 
recover the price, the jury found that at the time of the sale A. did not know, 
but had reasonable cause to believe, that B. intended to carry the liquors into 
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Massachusetts, and there sell them, in violation of law. Held, that this did 
not invalidate the sale. — Adams vy. Coulliard, 102 Mass. 167. See also Ely v. 
Webster, ib. 304. 

2. A. sold certain land to B., who paid part of the purchase-money, and gave 
his notes for the balance, which was to be paid in four equal payments, at inter- 
vals of three months. A. deposited the notes and deed with C., the latter to be 
delivered when the former were paid. No payments were made by B. after the 
first. When the first note became due, and was not paid, A. called upon C., and 
directed him to return B.’s notes. Afterward, he sold the land to D.  B. sued 
for the sum paid by him and interest. Held, that he could recover. — Eaton vy. 
Redick, 1 Nebraska, 305. 

3. B., a merchant of Boston, placed in the hands of C., a broker, a lot of 
foreign wool for sale, with instructions not to sell unless the purchaser came to 
Boston and examined it himself. C. sent samples to K., who agreed to buy if 
the wool corresponded with them, and C. accepted the offer, provided K. came 
to Boston and examined it. K. came, examined four bales, but declined to ex- 
amine the rest when the opportunity was offered, and concluded the purchase. 
The wool proved to have been deceitfully packed, and much was bad; but B. 
knew nothing of this, and had acted in good faith. K. sued B. for damages, and 
introduced evidence to show a usage in the wool trade, by which the seller im- 
pliedly warrants to the buyer that the wool is not deceitfully packed. Held, that 
the sale not being by sample, the law did not imply a warranty as to the quality 
of the wool, and no usage in the sale of the article could be admitted to imply 
one, or to vary the rights of the parties. (BrapLEy and Srrone, JJ., dissent- 
ing.) — Barnard v. Kellogg, 10 Wallace, 383. 

See ConpiTionaL SALE; FraupuLent Contract; 1; VENDOR AND 
PURCHASER. 


SALVAGE. 


1. A vessel lying in the harbor of San Francisco caught fire. At the request 
of an officer belonging to the fire department of that city, the captain of a tug 
lying at the wharf carried two engines with firemen out to her, and, at con- 
siderable risk, laid his tug alongside the burning vessel, whose officers and crew 
had deserted her, till the engines extinguished the fire. The owners of the tug, 
a towing corporation, and her master in their behalf, disclaiming any interest in 
the suit for himself, libelled the vessel and cargo for salvage. Held, 1. That the 
master was properly joined. 2. That the libellants were entitled to half the sum 
awarded as salvage compensation for the entire service performed by the fire 
department and the tug jointly. Whether the fire department could claim the 
remainder, quere. — The Blackwell, 10 Wallace, 1. 

2. A treasury agent of the United States shipped certain cotton belonging to 
the government at Savannah for New York, by the usual bills of lading. On the 
voyage the vessel met with disaster, and she and her cargo were saved from total 
loss by one D., who, on her arrival at New York, before any of the cotton was 
delivered to the government agents, libelled vessel and cargo for salvage; and a 
writ being issued, the marshal took possession of them. The United States 
claimed the cotton, and took the ground that it was not liable for salvage. Held, 
1. That it was subject to a lien for salvage. 2. That, as the marshal obtained 
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possession without interfering with that of any government officer or agent, but 
while the cotton was under the charge of a common carrier, so that the United 
States was obliged to come into court as claimant, the lien could be enforced. — 
The Davis, 10 Wallace, 15. 

Sepucrion. — See Breacu or Promise, 1. 


Suips anp Supping. — See ADMIRALTY. 


SLAVE. 

Suit on a note given March 1, 1864. Defence, that it was given in payment 
fur the services of slaves hired by the defendant of the plaintiff. Held, that the 
abolition of slavery annulled the contract of hire, and that the note could not be 
enforced even though the services were performed before emancipation. (WyYLy, 
J., dissenting.) — Rodriquez v. Bienvenu, 22 La. Ann. 300. 

See WizL, 2. 

Sotprer. — See Miritary Law. 
SpeciaL Deposir.—See Nationat Bank. 


Stamp. 


1. Suit on a sheriff’s official bond, executed September 23, 1863. Defence, 
that it had never been stamped. The act of July 1, 1862, § 95, with a change 
of schedule by the act of March 3, 1863, declared the instrument unstamped 
“invalid and of no effect.” Held, that Congress has not the power to impose 2 
tax on the bonds given to a State by its officers, it being a tax on the agencies of 
the State government, and to that extent a tax on the State; and that the bond 
was therefore valid, though not stamped. — The State v. Garton, 32 Ind. 1. 

2. The want of a revenue stamp does not invalidate an instrument or affect its 
admissibility as evidence in State courts. — Sporrer vy. Eifler, 1 Heisk. 633. 

8. Action on a promissory note. The plaintiff proved that it was lost, and 
offered secondary evidence of its contents. The defendant objected because the 
plaintiff did not prove that the original note was stamped, and the evidence was 
rejected. Held, error.— Van Wickle v. Poydras, 22 La. Ann, 70. 

4. A document which bears the requisite amount of revenue stamps is admissi- 
ble in evidence, though they are not cancelled as required by law. — D'Armond 
v. Dubose, 22 La. Ann. 131. 

5. A plaintiff failed to stamp his affidavit, petition, and writ in a suit as required 
by the Internal Revenue law, or to have them stamped by the collector of the 
district. Held, that this failure made these instruments null, and that he could not 
maintain his suit. (WyLy, J., dissenting.) — Hoyt v. Benner, 22 La. Ann. 353. 

6. A declaration on a promissory note was in the usual form, but did not aver 
that it was duly stamped. The defendant demurred, and the demurrer was over- 
ruled, 1. Because the statute only declares a note void, when the omission to 
stamp is fraudulent, and such fraudulent omission cannot be taken advantage of 
on demurrer. 2. Because the averment that the defendant made and delivered 
the note would imply that then it was in the form required by law; the existence 
of the stamp being a matter of evidence, not of pleading. — Campbell v. Wilcox, 
10 Wallace, 421. 


Srature. —See ConstitutTionaL Law, Stare, 8. 
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SratuTe or Fraups.—See Fraups, STature oF. 
SratuTe or Limitations. —See Limmrations, STATUTE OF. 


Srock. 

1, A fund bequeathed in trust to pay the income to one until his death, and 
then the capital to another, included shares in the stock of a railroad corporation, 
This corporation, out of its net earnings accumulated during the term of the trust, 
bought in the market part of its own stock; invested other such earnings, to an 
amount equal to twenty per cent of the par value of the residue of its stock, 
in property a large portion of which was not required for the use and improve- 
ment of the railroad; and voted to create a number of new shares of the same 
par value, to be issued and disposed of as the directors should deem proper. The 
directors then voted to offer the individual stockholders the right to take part of 
the new stock at par, in the proportion of twenty per cent of a new share for 
each old share held by the taker; and that, if any individual stockholder should 
not avail himself of his right, they would dispose of it as they might see fit; and 
at the same time, after a preamble reciting that, ‘‘ whereas, there is a large 
amount of surplus earnings invested in the shares and property of this company, 
which the stockholders have instructed the directors to divide,” they declared a 
dividend of forty per cent on the old shares held by individual stockholders, 
payable ‘‘ twenty per cent in the shares of the company which were purchased, and 
are held by this corporation in its corporate capacity, and twenty per cent in 
cash, derivable from the shares which the stockholders entitled to this dividend 
shall respectively pay for the new stock taken by them under the terms of the 
preceding vote.” Held, that of the avails of the dividend to the trustee, so much 
as was derived from the first twenty per cent was payable as income to the life 
tenant; and so much as was derived from the second twenty per cent accrued to 
the capital of the trust fund. — Leland v. Hayden, 102 Mass. 542. 

2. Stock in two corporations was held in trust. Each corporation increased its 
capital by an issue of new stock, to be taken by stockholders. The trustees pur- 
chased some of the new stock with their own money, and sold their right of sub- 
scription to the rest, and realized a profit. Held, that this was income and not 
capital. — Willbank’s Appeal, 64 Pa. 256. 


STOLEN Goons. 


Certain coupons of United States bonds were stolen from the plaintiff and de- 
livered to the defendant by one who received them from the thief, and by him 
sold and turned into money, which he paid to the person of whom he received 
them. It appeared that the defendant acted only as this person’s agent without 
personally deriving any benefit from his acts; that he received the coupons with- 
out knowing, and without gross negligence in not knowing that they had been 
stolen; and that the plaintiff had never demanded them or their proceeds of him. 
Held, that he was not liable for their conversion. — Spooner v. Holmes, 102 Mass. 
503. 

SvuBRoGATION. 

A. conveyed land to B. and C., and B. afterward conveyed his share to C., but 

neither deed was recorded through ignorance of law. After both conveyances, D. 
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sued A. on a promissory note, and recovered judgment, whereupon his execution 
was levied upon his land, the whole set off to him, and the execution returned 
satisfied. C. was residing upon it at the time. The note was secured by a mortgage 
from A. to D. upon other land of A.’s, and C. brought a bill in equity praying 
that he might be subrogated to D.’s rights under this mortgage, and D. be com- 
pelled to assign it over to him. On demurrer, Aeld, that he was entitled to the 
relief sought. — Wall v. Mason, 102 Mass. 313. 


Suicipz. — See L INSURANCE, 2. 
SupersepEas. — See Jupicrary Act. 
Surety. —See Principat SuRETY. 


Tax. 
The notes of national banks are liable to State taxation as they are not ‘ obli- 
gations of the United States,” and are not exempted by statute. Whether Con- 


gress has power to make such exemption, gquwre. — Board of Commissioners of 
Montgomery Co. v. Elston, 32 Ind. 27. 

See ConstiTuTIONAL Law, Strate, 7; Corporation, 2; INTERNAL REVENUE; 
Limitations, STATUTE OF; STAMP. 


Tuert. —See STOLEN Goons. 


TITLE 


1. A.’s mule was taken by Confederate soldiers in 1863. In 1868 it was found 
in the possession of B., who claimed title under a government sale from the 


United States. The mule was branded ‘‘U.S.” Held, that such a sale did not 
convey an indisputable title to B. — Dawson y. Susong, 1 Heisk. 243. 

2. A. and others, creditors of C., filed a bill of complaint against B., praying 
that he be decreed to hold certain land which stood in his name, as trustee for the 
creditors of C., and that it be sold to satisfy their claims. This decree was made, 
and the land being sold under it, was purchased by A., who conveyed it to D. 
Subsequently the decree was reversed upon appeal. Held, that D.’s title was not 
affected thereby. — McAusland v. Pundt, 1 Nebraska, 211. 


Town. —See MunicrpaL CorPoRATION. 


Trape-Mark. 

The plaintiff established a book-store, and gave it the name ‘‘ Antiquarian Book- 
Store,” by which name he advertised, and which he adopted in all his business 
transactions. Held, that he thereby acquired no exclusive right to the name as a 
trade-mark. — Choynski v. Cohen, 39 Cal. 501. 

Trover. —See Measure or DAMaGEs. 
Trust. —See Stock; Wit, 3. 
Usace. — See Bank, 2; Sate, 3. 

Uses. —See Dern, 2. 


Variance. —See VENUE. 
9 
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Venpor AND PURCHASER. 

1. The defendant agreed to sell the plaintiff ** the slops from his distillery,” 
and they proved to be of inferior quality, and unfit to fatten cattle, for which 
purpose they were bought. Held, that the rule by which the vendor warrants the 
merchantable quality of a manufactured article did not apply. — Holden v. Clancy, 
58 Barb. 590. 

2. The defendant having a lot of hay on which he knew that white lead had 
been spilt, tried to separate the damaged hay from the rest, and thought that he 
had succeeded. From what was left he sold to the plainliff a quantity, knowing 
that it was bought as food for a cow, which on eating it sickened and died, from 
the effects of lead that still remained on it. Held, that the plaintiff could recover 
the value of the cow. — French v. Vining, 102 Mass. 132. 

See Covenant; SALE. 


Venvor’s Lien. 

1. A. sold land to B., taking his notes for part of the price, which were not 
paid. After the conveyance judgments by confession were entered against B. in 
favor of C. and D., who thereupon, on the faith of these judgments, and the lien 
thereby created, made advances to B., without knowledge or notice that the price 
of the land had not been wholly paid. B. became insolvent, the land was sold 
under these judgments, and purchased by C. and D., who took a sheriff’s deed 
for it. ‘Thereupon A. brought an action to foreclose his equitable mortgage for 
the unpaid purchase-money. Held, that C. and D. were entitled to be protected 
in their title against A.’s claim. — Hulett v. Whipple, 58 Barb. 224. 

2. A secret lien for purchase-money of chattels which are delivered to the 
vendee, is void as to the creditors of the latter. — Haak v. Linderman, 64 Pa. 
499. 


VENUE. 


An indictment for murder charged that the offence was committed in S. county ; 
the proof showed that it was committed on the Ohio river, beyond the limits of 
the county but opposite to it, and within the jurisdiction of the court where the 
indictment was found. Held, that there was no variance. — Carlisle v. The State, 
82 Ind. 55 


Vorr Dire.—See Jury. 

Vorr. — See ConstituTionat Law, 1. 
Warver. — See Insanity, 1; Jurispicrion; New Truat. 
War. — See Muuirary Law; Tirte, 1. 
Warp.—See GuarpDIAN AND Warp. 
Warranty.—See VENDOR AND PURCHASER. 
Watercourse. —See Ripartan OwNER. 
Wuarr.—See Constirutrionat Law, 5. 

Wire's Separate Estate. —See Huspanp anp WIFE. 


Wit. 


1. A codicil reduced a legacy to A., reciting, as the reason therefor, that ‘a 
permanent home” had been provided for him by the testator since the date of 
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his will. This was not true, as the testator must have known, but the codicil was 
held valid. — Hayes’ Ex’rs v. Hayes, 6 C. E. Green, 265. 

2. Under a bequest of money to be used for the expense of removing a liber- 
ated slave to Liberia, held, that after the Emancipation Proclamation the slave 
became entitled to the money. — Lynch v. Burts, 1 Heisk. 600. 

3. One who fraudulently procures a bequest to be made to him, by a promise 
as to the use of the legacy, will be held a trustee for such use. — Church v. 
Ruland, 64 Pa. 432. ; 

See CumtpreN; Corporation, 1; Lysaniry, 1. 


WIrTNEss. 

1. Under a statute forbidding the conviction of a person charged with the 
crime of abortion upon the testimony of the woman alone, held, that such woman 
must be corroborated in respect to’ some of the material facts which constituted a 
necessary element in the crime, and that it was not enough that she was corrobo- 
rated in part of her story, involving no criminality on the part of the defendant. 
— People v. Josselyn, 39 Cal. 393. 

2. A defendant in a criminal case took the stand in his own behalf, and was 
obliged by the court to answer whether he had been convicted of certain offences. 
Held, that he was not bound to answer, as the question tended to degrade him, 
and as the record was the best evidence; but that as the second ground was not 
taken at the trial, and the right to refuse on the first was the privilege of the 
witness, not the party, the defendant had no ground of exception. — People v. 
Reinhart, 39 Cal. 449. See also People v. Melvane, 39 Cal. 614. 

See EvipEnceE, 2. 


Writ or Error. —See Jupicrary Act. 


Worps. 
Antiquarian.” —See TrapE-Mark. 
** Children.” — See CHILDREN. 
Defect.” —See Hicuway. 
‘* Final Hearing.” —See Removat or Suits. 
** Increased Value.” —See INTERNAL REVENUE. 
Navigable Water.” —See Apmrratty, 3. 
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Reports of Cases argued and determined in the Circuit Court of the United States 
Jor the Second Circuit. By Samue. Biatcurorp, Judge of the District Court 
of the United States for the Southern District of New York. Vol. VII. New 
York: Baker, Voorhis, & Co. 1871. : 

Tus volume, of over six hundred pages, contains a number of interesting 
admiralty cases, a goodly quantity of patent cases, a few internal revenue cases; 
and there are some decisions on the Bankrupt Act, and on questions of general 
law. Besides these, there are, here and there, discussions of international law 
and of treaties. The book is well printed; and where it seems to be advisable, 
the learned reporter has printed the opinion of the district judge, from whose 
decision ¢ppeal or exceptions had been taken to the Circuit Court. The argu- 
ments of counsel are not given; but they could not have been inserted without 
making the book too large. The index appears to be a very good one. We pro- 
ceed to note a few cases : — 

Gladstone vy. Chamberlain, p. 207, was an action on a charter-party made in 
Ceylon, under which $29,000 was to be paid in cash in New York, on delivery of 
the cargo there. The owners claimed that they were entitled to be paid in gold; 
and the jury so found, on evidence of the circumstances which led to the contract, 
and the court, Nelson, J., sustained the verdict. 

In re, William Mullee, p. 23, was a somewhat curious case involving the 
right of the court, and the right of the President of the United States, to release 
from confinement a man who had been committed for contempt of court. Judge 
Blatchford holds that the court has no more power to discharge or remit the sen- 
tence for a contempt than it would have in any other case of a conviction and 
commitment for any crime. He holds that the President has the exclusive power 
of pardoning the offence of contempt, as all other offences. The learned judge, 
however, intimated that in case the President should disclaim all right and power 
to grant relief, he would entertain the application again. 

We observe that the Cireuit Court has judicially decided that a bird is an ani- 
mal. In Reiche v. Smythe, p. 235, the plaintiffs sued to recover money paid 
under protest for duties exacted by the defendant, who was the collector of the 
port of New York, upon “ singing-birds,” imported by the plaintiffs. By Statute 
1866, c. 82, 14 Stat. 48, entitled ‘‘ An act imposing a duty on live animals,” it is ° 
enacted, that ‘‘ there shall be levied, collected, and paid, on all horses, mules, 
cattle, sheep, hogs, and other live animals, imported from foreign countries, a 
duty of twenty per centum ad valorem.” Under this act the duty in question was 
imposed. 

It appeared that in the Tariff Act of 1861, St. 1861, c. 68, 12 Stat. 193, men- 
tion was made both of “ animals, living, of all kinds,” and of ‘ birds, singing, 
or other,” in the list of articles exempted from duty; and it was argued for 
the plaintiffs that this fact was sufficient to show that Congress did not intend to 
include birds among “‘ animals;” so that when, by the special statute of 1866, 
‘‘animals” were subjected to duty, birds were still to be held exempt. The court, 
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Woodruff, J., however, took a different view, based on the enumeration in the 
statute of 1866, of certain classes of animals, as horses, mules, &c., which were 
plainly included in the general term ‘ other live animals” immediately following. 
The court say: ‘‘ In this partial enumeration, Congress did not intend to sanction 
the idea that horses, mules, cattle, &c., are not, in a legislative sense, live ani- 
mals; nor to say that if, hereafter, an act were to be passed admitting all ‘live 
animals’ free of duty, it must, by reason of this partial enumeration, be held 
that horses, mules, cattle, &e., had been withdrawn from the general meaning 
of the term ‘live animals,’ and therefore remained still subject to duty.” 

With all respect for the opinion of the court, we cannot think much of this 
argument. Unfortunately for the illustration put by the learned judge, the word 
“other” occurs in the act of 1866, a circumstance which seems to have escaped 
his observation throughout his discussion of the case ;' so that no one in his senses 
can contend that horses, mules, cattle, &c., are ‘‘ withdrawn by this act from the 
general meaning of the term ‘live animals.’” The use of the word ‘‘ other,” is 
absolutely conclusive to the point that horses, mules, &c., are included in the 
term ‘‘ live animals.” His illustration fails from his having misread the statute, 
so as to make it read ‘‘ horses, mules, &c., and all live animals,” which phrase- 
ology, if it was used, — which it was not, —would undoubtedly give point to his sug- 
gestion. But not only does he misread the statute in this connection; further on, 
on page 238, when he comes to give his final opinion he says: ‘* The term ‘ all live 
animals’ is clear, comprehensive, and explicit.” Doubtless; but it is not to be 
found in the statute. He construes an act of his own making. ‘‘ The addition 
of the designation of birds in a single instance in a former act, is a casual cir- 
cumstance of too slight significance to warrant the court in a practical interpola- 
tion in the later special statute, of an exception to its plain import.” Now it 
must be stated that in this former act there is a list of a hundred or more articles 
exempted from duty; that the seventh item is,‘* animals, living, of all kinds ;” 
the eighteenth item, ‘‘ birds, singing, or other, and land and water fowls ;” and 
the fifty-sixth item, ‘‘ fish, fresh caught, for daily consumption.” There is no 
specific mention in this list of horses, mules, cattle, sheep, or hogs. On the 
other hand, we have the act of 1866, showing what sort of creatures are meant 
by the phrase ‘‘ live animals” by specifying horses, mules, &c., and adding, ‘ and 
other live animals.” We do not see how the conclusion of the court could have 
been other, than that the act of 1866 merely repealed the exemption as to the 
creatures mentioned in the seventh item, leaving fish and fowl and singing-birds 
free of duty. Besides, is it usual or correct or in accordance with commercial 
usage, to call singing-birds, and land and water fowls ‘‘ animals”? We had sup- 
posed not. 

Of the interesting cases of Sawyer v. Oakman, p. 290, and The Steamer Scotia, 
p. 308, we have already given a full account. (5 Am. Law Rev. 381, 382.) 

We observe one head-note— that to the case entitled ‘* The Helen R. Cooper,” 
p. 878 — to which we cannot forbear calling the attention of the philosophical stu- 


1 Another instance of a mistake in regard to the wording of a statute of the United States 
may be found in Providence Institution v. Boston, 101 Mass. 575, 579, 581, 583. On p. 579, 
the learned counsel for the plaintiff builds quite a little argument on the supposed presence 
of the word “any” in Statute 1868, c. 7, and the court assume the correctness of his version 
on pp. 581, 588; but on referring to 15 Stat. 34, the word will not be found. 
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dent. It is as follows: ‘* Where witnesses, although otherwise unimpeached, are 
testifying under circumstances calculated to create a strong bias, and they state 
what is, in its nature, incredible, their testimony is not necessarily (!) to be be- 
lieved.” We should judge not. 

We cannot close without saying that these reports of Judge Blatchford are 
indispensable for all lawyers interested in admiralty or patent law, and in fact to 
practitioners in the United States courts generally. 


The Science of Legal Judgment. A Treatise designed to show the Materials 
whereof, and the Process by which, Courts construct their Judgments; and 
adapted to practical and general Use in the Discussion and Determination of 
Questions of Law. By James Ram, of the Inner Temple, Barrister-at-Law 
With extensive Additions and Annotations, by Joun TownsueEnp, of the 
New York Bar. New York: Baker, Voorhis & Co. 1871. 


A TREATISE on the sources of the law which shall strike half way between the 
somewhat latitudinary theorizing of Savigny and the too narrow exclusiveness 
of Austin, will form a chapter of jurisprudence which is not yet written, and 
which it is worthy of the ambition of an aspiring mind to write. Mr. Ram flew 
lower, and was content to pick up the fragments let fall here and there by the 
judges. His book, however, is not without its value, for some of the theories 
which it belongs to jurisprudence to unfold must be more or less expressly taken 
for granted, and acted upon in the body of the law. In fact, such questions as 
what constitutes possession, what is the meaning of property or of status, or 
what is the relation of custom to law, have not often been considered by common 
lawyers, until lately, apart from their bearing on a special case. It is true that 
broad and general views are not likely to be reached in this way, but we some- 
times find a practical wisdom and soundness in particular conclusions not always 
shown by the German professors, attained by men to whose general notions they 
would show but little deference. Savigny, if we remember rightly, thinks that 
a custom may repeal a statute. 

We should say that the volume before us would be instructive to those who are 
already instructed, and entertaining to all. The author was neither unlearned, 
nor without ideas, and certainly wrote a very readable book. The American 
editor makes large interpolations in the text, which one always resents a little, 
as destroying the proportions, and, to a certain degree, the identity of an original 
work. We notice, too, signs of haste in the editing, and suspect some of the 
less obvious citations to have been got at second-hand. Still, the additions are 
also quite readable, and we find throughout the whole contents much valuable _ 
matter not elsewhere collected. 

We refer the reader to the chapters on precedents, distinguishing a present 
case from a former case, deciding on particular circumstances, and deciding new 
cases (c. 14-17), for a good deal of most interesting and instructive judicial 
discourse. On page 324 the editor makes merry over a Wisconsin judge for 
thinking this syllogism correctly framed, although false in fact: ‘* A felony is an 
offence punishable by imprisonment in the state prison; but the crime of adul- 
tery is punishable by imprisonment in the state prison; therefore, adultery is a 
felony.” The following is offered as parallel: ‘* Vegetables grow; animals grow; 
therefore, animals are vegetables.” 
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We back the judge, although his major premise is obscurely expressed. The 
first proposition is a definition, not the subsumption of a species under a genus; 
just as Chief Justice Marshall says, ‘‘ A contract is an agreement in which a 
party undertakes to do, or not to do a particular thing.” The meaning is not 
that ‘‘ a felony is (a case of ) an offence,” &c., but ‘* is (defined as) an offence,” &c. 


+z Lectures on the Study and Practice of the Law, delivered in the Law School of Har- 
* vard University. By Emory Wasusurn, LL.D., Bussey Professor of Law. 
Boston: Little, Brown, & Company. 1871. 8vo. 


Tuts book consists of ten lectures, mainly devoted to practical suggestions to 
aid the young practitioner in the solution of some of the thousand questions 
which beset him at every turn. They are all good as far as we have examined 
them. 

Indeed, Mr. Washburn’s practical writing is always good ; he is a signal example 
of what sincere, painstaking labor may accomplish. His style has little to recom- 
mend it, and his power as an original thinker is not great. But his care is great, 
and care is perhaps the one quality most needed at the present time in book- 
making. 

The defects of the book before us consist chiefly in the lack of original power. 
We do not think Mr. Washburn has grappled with the real difficulties which 
underlie the thorough study of the law. His view of a thorough profes- 
sional education is limited by the horizon of practical necessity, and fails to take 
into account the difference between the real and the apparent boundaries. The 
student of to-day, unless we are very much mistaken, wants to know something 
more than that ‘‘ the only book which has been regarded as an elementary treatise 
by a kind of common consent, and to be first put into the hands of a student, is 
Blackstone’s Commentaries,” and that ‘‘ the same reasons which suggest the pro- 
priety of treating Blackstone as a text-book for the English law would commend 
. . . the commentaries of Chancellor Kent” as a text-book of American 
law; or that ‘* the common law owes many of its most important principles, which 
affect trade and commerce, to the civil law and the systems of the continent,” 
or that ‘‘ when men talk gravely of substituting the learning and experience 
of the court for the good sense, practical experience, and unbiassed instincts of 
an impartial jury, they do violence to history, and injustice to the cause of per- 
sonal liberty and right.” Blackstone and Kent are very necessary books, and 
trial by jury has no doubt served a valuable end in England and America in those 
cases in which it has been used, by furnishing a point of resistance against 
the encroachments of tyranny or corruption. But all this the student is sure to 
find out for himself. What he will not easily find out for himself, and what law 
schools might give him much more than they do now, is a philosophical basis for 
the study of the science which he is to practise. It ought not to be possible for him, 
as it now is, to graduate at the best schools in the country without acquiring a 
clear notion of the meaning of the simplest and most elementary legal concep- 
tions. The meaning of such terms as law, right, duty, obligation, thing, person, 
intention, as these are the tools with which he is to work, would seem to be the 
first things to which he should direct his attention. As it is, if he learns them 
from Blackstone and Kent, he learns them wrong; if he learns them correctly, it 
must be by the force of native genius —not the assistance which instructors 
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ought to give. We do not make this objection so much against Mr. Washburn 
as against the whole system of instruction of which his book is a part. Both in 
England and America the system of legal education rests upon a practical, not a 
philosophical, basis. The instruction in both countries mainly consists of instil- 
ling into the minds of students a great number of heterogeneous and often incon- 
gruous rules, which are to be learned by rote and turned to account when 
occasion serves. Law is taught empirically, very much as mechanics would be 
if it were taught without any assistance from geometry, or the sciences of num- 
ber. The student learns for instance that, according to the English law, children 
of the half blood do not inherit; but he does not learn why. He knows that 
Blackstone divides private law into the rights of persons and the rights of 
things ; but he is not taught the important fact that Blackstone did not know the 
meaning of the terms he used. This ought not to be the case. We do not at all 
agree with Prof. Washburn when he says that it is not for him ‘to settle how 
far it is wise for a man who has but one life to live to spend as much of it as 
would be requisite to read all the works which some writers recommend prepar- 
atory to taking up Blackstone.” It is of the last importance that questions 
such as this should be settled, and legal instructors are the very persons upon 
whom the duty devolves. 

But we have no desire to be hypercritical. Mr. Washburn’s book is one of 
very modest pretensions, and deals with his subject in a simple, straightforward 
way. 


Sketches and Notices of the Chicago Bar ; including the more prominent lawyers 
and judges of the City and Suburban Towns. By F. B. Witkte (Poliuto). 


Third Edition. Chicago: Henry A. Sumner. 1871. 8vo. 


Tuis is a work of which the need has long been felt by every member of the 
bench and bar of Chicago. It contains the lives of more than two hundred 
judges and lawyers, with an appended account of their personal appearance, 
which is described with so much tact that not the least beautiful of them all can 
take offence. It is true that of Judge McAllister it is said that, ‘‘in personal 
appearance Judge McAllister is attractive. He is of medium height, has a well- 
rounded figure, and a massive forehead, whose character is not detracted from 
by the intense humaneness of the face and womanly eyes below. His mouth is 
small and sensitive, his eyes large, lustrous, and blue, and his cheeks clean 

shaven. There is nothing effeminate in the face, yet it is so fine and kindly that 
it becomes benignant in some of its expressions. This fineness, this sensitive- 
ness, this warm humanity, are major qualities in his make-up.” . . . As this is 
the first description in the book, the reader might be led to fear that little was 
left for the other barristers of Chicago, of either sex, but he would be quite 
wrong. Of Mrs. Myra Bradwell it is said that, *‘ she is of medium height, with 
fine, regular, sensitive features, an intelligent and womanly face, and black hair, 
and black, expressive eyes. She is a woman who is excellently well-informed 
upon the current events of the day; is a superior conversationalist ; and while 
she takes a fine rank as a legal thinker, she is no less successful in the direction 
of being an excellent mother, and a thoroughly estimable lady.” While Mr. 
Thomas Hoyne, who is evidently a very different sort of person from either of 
the others, is described in this way: ‘* His eyes are black and piercing, his coun- 
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tenance swarthy, his features regular, and his hair jet black and curly. He is erect, 
rather haughty in his carriage, and resembles, more than any thing else, an intel- 
lectual and aristocratic outgrowth of southern Europe. His appearance is 
changing; sometimes being sunny and genial, and at other times haughty and 
distrait, with a hint of savagery, as if he were about going on the war-path.” 
On the other hand, Mr. Samuel W. Fuller has ‘‘a face whose salient indications 
are refinement, intelligence, and a sort of timid diffidence that is almost girlish.” 
Indeed, we were about to say that the volume forced upon us the conclusion that 
the Chicago type was a trifle too feminine, but the appearance of Mr. John Van 
Arman makes up for a great deal of girlishness. ‘‘ He is of slender build, slightly 
round-shouldered, and of medium height. His head is small and narrow, indi- 
cating more force than comprehensive breadth. His eyes are small, black, 
glittering, and cunning in expression. His lower jaw is immense in breadth, and 
heavily armored with a convolute skin. His clean-shaven face is of a swarthy 
hue, which, with his small eyes, high cheek bones, and stoical expression, gives 
him the appearance of an Indian parentage. His mouth is large, with heavy lips, 
and is occasionally parted in a smile, which reveals rows of uneven teeth.” .. . 
His ‘* smile is not a smile, but a drawing back of the lips to show his teeth.” 

On the whole, we cannot help saying that we never thoroughly knew what 
Chicago was till we read this book. 


Law and Practice in Bankruptcy. The Practice in Bankruptcy, with the Bankrupt 
Law of the United States as amended, and the Rules and Forms ; together with 
Notes referring to all decisions reported to July 1, 1871, to which is added the 
Rules of Practice for the Courts of Equity of the United States. By OrLtanpo 
F. Bump, Register in Bankruptcy. Fourth Edition. New York: Baker, 
Voorhis & Co. 1871. 8vo. 


ALREADY a fourth edition supersedes that which was noticed in our last number 
but one, and illustrates the impropriety of making works which are necessarily so 
short-lived, and of which so large a part can be had for nothing, so expensive. 
We are glad to see that the bankruptcy rules of a particular district are now 
omitted. They are a kind of padding to which too many authors resort. In 
place of them the rules of practice for the courts of equity of the United States 
are introduced. These take up more room, and account for fourteen of the fifty- 
four pages which are added. The preliminary treatise does not seem to be much 
changed. The book has gained in value by thirty-five pages of new matter in the 
notes of decisions. The digesting seems to be done with care, and the cases are 
inserted interstitially, where they belong. In this, as in his other works, Mr. 
Bump shows himself very accurate and painstaking; and we retain the impres- 
sion that it is the best of the books on the Bankrupt Law. 


Reports of Decisions rendered in the Circuit and District Courts of the United 
States. By Bensamin Vaucnan Aspotr. Vol. II. New York: Diossy & 
Co. 1871. 8vo. 


SEVERAL of the cases reported in this volume have been already noticed in the 
Law Review. The references are as follows: The Home Insurance Company v. 
Stanchfield, p. 1, 5 Am. Law Rev. 564; The R. E. Lee, p. 49, ib. 181; Stark- 
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weather v. The Cleveland Insurance Company, p. 67, ib. 568; The Manufacturers’ 
National Bank v. Baack, p. 232, ib. 567; The H. P. Baldwin, p. 257, ib. 564; 
Minot v. Philadelphia, Wilmington, and Baltimore Railroad Company, p. 323, ib. 
370; Stewart vy. The National Union Bank of Maryland, p. 424, 4 Am. Law Rey. 
397; Kellom v. Easley, p. 559, 5 Am. Law Rev. 181. 

The Harrison, p. 74, in the District Court for the District of California, was an 
application for distribution of surplus proceeds in a cause in admiralty. The 
question was, whether a material man claiming a lien under the laws of California 
upon a domestic vessel, was entitled to payment out of the surplus proceeds, in 
preference to a mortgagee. The court (Hoftiman, J.), while recognizing the 
rule that proceedings in rem in such cases are prohibited, decided in what strikes 
us as a very singular opinion that the lien might be enforced, though not by pro- 
ceedings in rem, and accordingly ordered the application of the fund prayed for. 
The case is followed by a learned note, signed ‘* H.,” who thinks that the deci- 
sion in The General Smith, 4 Wheaton, 438, that no lien was created by the 
maritime law in favor of material men supplying domestic ships in their home 
ports was incorrect, and that such liens ought to be enforced. The note also con- 
tains some interesting reflections on the doctrine which treats vessels as ‘* domes- 
tic” only when in the ports of the State where their owners reside. Pullan v. 
Kinsinger, p. 94, was an equity suit removed by the defendants from the Superior 
Court of Cincinnati to the Circuit Court, Southern District of Ohio. The com- 
plainants prayed for an injunction restraining the defendants from proceeding 
with the collection of a tax upon them as distillers. The defendants demurred. 
The court (Emmons, J.), assuming that the tax had been erroneously assessed, 
but that the officers had jurisdiction, dismissed the bill, in accordance with the 
provisions of § 19 of the act of July 13, 1866 (14 Stat. at L. 152), as amended, 
March 2, 1867, ib. 475, which provides that “no suit to restrain the assess- 
ment or collection of a tax shall be maintained in any court.” The court. 
further held, that the act in question was not unconstitutional, either as denying 
trial by jury, or due process of law, or taking private property without compensa- 
tion. In United States v. The Athens Armory, p. 129 (District Court, Northern 
District of Georgia), it was held by Erskine, J., that a full pardon, granted to 
the owner of property prior to proceedings under the confiscation acts, was a bar 
to a judgment of condemnation. Parrott v. Barney, p. 197 (Circuit Court, Dis- 
trict of California), was an action against the express company known as Wells, 
Fargo, & Co., for damage caused by the explosion of a case of nitre-glycerine, 
which was transported by the defendants from New York to San Francisco, in 
the manner in which merchandise was usually transported by them, and which 
exploded in their storehouse at the latter place. The plaintiff was a stranger to ~ 
the contract of carriage. At the time of the explosion the dangerous character 
of nitro-glycerine was not generally known to the public, as appeared by the 
testimony. The court (Sawyer, J.), held, that the defendants were not bound 
to know the character of nitro-glycerine; and, in the absence of circumstances 
calculated to rouse suspicion, were not responsible for the damage caused by 
the explosion. 

The volume is a valuable one, and will be found to contain many interesting 
cases besides those we have cited. 
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Statutes of the State of Nevada, passed at the Fifth Session of the Legislature, 
1871, begun on Monday, the second day of January, and ended on Thursday, 
the second day of March. Carson City: Charles L. Perkins, State Printer. 
1871. 8vo. 


Tne State of Nevada has a small population, and has been in existence but for 
six years; yet the business of legislation already begins to assume alarming pro- 
portions. The acts in the present volume number eighty-two, the resolutions and 
memorials fifty-four. We observe, also, that although Nevada is one of the many 
States which has undertaken to impose restrictions upon the passage of local or 
special laws, by inserting a clause in her constitution forbidding the legislature to 
pass such laws, in several enumerated cases, the statute book of this year shows 
out of eighty-two acts, thirty-six special laws, while of the resolutions it is not 
easy to find one of a general nature. Of these special laws the most striking one 
is chapter 59, entitled ‘* An act to admit to probate a certain paper purporting to 
be the last will and testament of Henry Sticknoth,” the first section of which 
enacts that this paper ‘‘ is hereby declared to be as legal and valid as though the 
signature of the testator to the same was attested by two subscribing witnesses,” 
while the fourth section provides that no claim against the estate of the testator 
“shall be held by any court to be barred by the statute of limitations or other- 
wise,” provided such claim shall be set up within twelve months from the passage 
of the act. 

The English language is occasionally used in the legislation of Nevada with a 
singularly commercial abandon. We find in chapter 34 an act entitled an act 
“to authorize a State loan, . . . and place the State upon a permanent cash 
basis,” a phrase which, if we may: judge from its use elsewhere in the volume, 
appears to be popular with the law-givers of Nevada. 


Outlines of Practice in the Supreme Court of the State of Illinois. By Stpney 
Tuomas, Esq., of the Chicago Bar. Chicago: Spaulding & La Monte. 1871. 
8vo. 


Tue exact value of this book can only be determined by the bar for whose 
members it has been prepared. Mr. Thomas in his preface says: ‘‘ In executing 
the work I had only to fill up the skeleton which my common-place book con- 
tained of references to Gross’ Illinois Statutes, Freeman’s Illinois Reports (in- 
cluding the 50th vol.); Wood & Long’s Illinois Digest; and Bissell’s Court 
Rules. To make this ‘ Outline’ complete, the reader has only to refer to the pub- 
lications above mentioned upon all correlative subjects, such as ‘ Trials,’ ‘ Prac- 
tice in Circuit Courts,’ ‘ Bills of Exceptions,’ &c., which are here only glanced at or 
wholly omitted. The Appendix of Forms is designed merely to show the general 
style of pleading in this court; and to furnish suggestions rather than precedents. 
The work is divided into chapters, each preceded by a Table of Contents, and the 
whole supplemented by a General Index at the close of the volume. Although 
the arrangement bears evidence of the irregular manner in which the materials 
were first brought together, yet I am confident the book will be useful to the 
profession, especially to young practitioners, and those recently coming to the 
State.” 
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The General Laws of the State of California, from 1864 to 1871 inclusive. Being 
‘a compilation of all acts of a general nature, with full references to repealed 
acts, special and local legislation, and statutory construction of the Supreme 
Court, to which are prefixed Amendments to the Constitution of the United 
States, passed by Congress during that period, and ratified by the constitu- 
tional number of States. By Cuances H. Parker, of the San Francisco Bar, 
Vol. III. Being a supplement to Hittell’s General Laws. San Francisco: 
A. L. Bancroft & Co., 1871. 8vo. 


Tus book is one of those which the reviewer is almost obliged to ‘‘ pass by 
the title.” The statutes of California are soon to be superseded by a code, now 
in process of construction by a commission; meanwhile, of course, the interval 
of time which must elapse before the appearance and ratification of the commis- 
sioners’ code, necessitates the continued publication of the general laws of the 
State. We may say here, by the way, that we hope to be able before long to 
give our readers some idea of the new California code, of which we received, not 
long since, the specimen titles issued by the commission. 

The “full references to statutory construction of the Supreme Court,” an- 
nounced in the title-page, we have been unable to find in the body of the work. 


United States Digest: Containing a digest of Decisions of the Courts of Common 
Law, Equity, and Admiralty, in the United States and in England. By B. F. 
Burnuam, Counsellor-at-law. Vol. XXII. Annual Digest for 1868. Bos- 
ton: Little, Brown, & Co., 1871. 8vo. 

Tue United States Digest is so well known to the profession that criticism of 
each succeeding volume seems almost superfluous. As the volumes of cases have 
gone on swelling in number, until every State bids fair to have a series of 
reports which would once have been considered a library in itself, the Annual 
Digest has become indispensable. It may be improved, but it must be used. 
The present number contains a digest of sixty-five volumes, a table of titles, 
and one of cases. : 


A Treatise on the Constitutional Limitations which rest upon the legislative power 
of the States of the American Union. By Tuomas M. Coo ery, one of the 
Justices of the Supreme Court of Michigan, and Jay Professor of Law in the 
University of Michigan. Second Edition, with considerable additions, giving 
the results of the recent cases. Boston: Little, Brown, & Co. 1871. 8vo. 
WE have recently had an illustration of the general interest of state constitu- 

tional law, in the discussion which has agitated North Carolina. A constitution 

prescribes certain rules as to the manner of amending it; can it be amended 
without the required preliminaries? We must suppose the question to be argued 
before a court established under the old constitution, for the obvious reason that 
the new instrument could hardly be effectively and peaceably assailed except from 

a point @’appui outside of it. On the one side it would be said, perhaps conclu- 

sively, that the people of the state are quoad hoc sovereign, and that the sover- 

eign power is incapable of limitation; that, therefore, any expression of the will 
of the majority must be obeyed in spite of the trammels which a previous majority 
has attempted to impose ; just as the power of a legislature cannot in general be 
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limited by the act of its predecessor. On the other hand it might be replied, 
there is not the same difficulty in discerning an authentic expression of the will 
of the legislature for the time being, that there is in attributing a popular act to 
the people in its sovereign capacity. We are hampered in the latter case by 
tradition if not by law. Suppose the women, taking advantage of the majority 
which they are said to have in Massachusetts, should call a convention, and enact 
a new constitution by a clear majority of adults, but agamst the will of nearly 
every man in the Commonwealth: would the men obey it, or the courts regard it ? 
Would the English courts regard the will of a majority of the male inhabitants of 
Great Britain expressed outside of Parliament? It is true that if the will of the 
majority is unmistakable, and the majority is strong enough to have a clear 
power to enforce its will, and intends to do so, the courts must yield, as must 
everybody else, because the foundation of sovereignty is power, real or supposed. 
But so long as there is a reasonable doubt of that power and intent, and the 
officers holding appointments under the old instrument refuse to yield, the question 
is in substance the question of recognition, which so often perplexes foreign 
governments. Where the sovereign power resides at any time, and what is the 
sovereign will, are questions of fact. But the old constitution is an admitted 
expression of the sovereign will, and that assures us that no other is authentic 
which does not come through certain channels. The courts may properly abide 
by that until they see that the new manifestation is not only unmistakable, but 
irresistible. 

Judge Cooley does not discuss this question, although by comparing p. [34], n. 
2, and p. [598], we are led to suppose that he holds the opinion towards which 
we incline. 

On p. [74] et seq., he has some good remarks on the distinction between direc- 
tory and mandatory laws. After very justly observing that courts have some- 
times, in their anxiety to sustain the proceedings of careless or incompetent 
officers, gone very far in substituting a judicial view of what was essential for 
that declared by the legislature, he adds: ‘‘ But the courts tread upon very 
dangerous ground when they venture to apply the rules which distinguish direc- 
tory and mandatory statutes to the provisions of a constitution.” We would call 
attention to the whole section in which this opinion is justified for its good 
law and good sense. When we consider the unparalleled powers conferred on 
the judiciary in America, and as it sometimes seems to us the diminution of the 
sense of responsibility on the part of the judges in disregarding the legislative 
will, and if we take into account the questionable nature of the distinction 
referred to, a few words of caution seem very proper. 

Since taking part in the decision of the People v. Salem, and delivering the able 
opinion printed in our last volume, we may presume the author to have arrived at a 
pretty settled conviction that towns cannot be authorized to lay and collect taxes for 
the purpose of subscribing to the stock of railroad companies or otherwise aiding 
them with money. We notice, however, that this does not blind him to the state 
of the authorities, and that he hardly refers to his own distinguished part in the 
discussion. Indeed, we may almost reproach the author for over-modesty, and 
for not giving the case of People v. Salem the prominence it deserves. 

Another interesting topic on which we find an instructive chapter is the police 
power. We suppose this phrase was invented to cover certain acts of the legis- 
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lature which are seen to be unconstitutional, but which are believed to be neces- 
sary; or as Judge Christiancy puts it, powers of which ‘the framers of the Con- 
stitution could not, as men of ordinary prudence and foresight, have intended to 
prohibit the exercise in the particular case, notwithstanding the language of the 
prohibition would otherwise include it.” We do not know in what other book the 
subject is so well discussed. 

The only criticism which we feel at all inclined to make, — and we make this with 
hesitation, — is on the absence of historical explanation of the famous ‘ except by 
the judgment of his peers or the law of the land.” Mr. Hallam says: ‘* Perhaps 
the best sense of the disjunctive will be perceived by remembering that judicium 
parium was generally opposed to the combat or the ordeal, which are equally lez 
terre.” 

Whether this is accurate or not, it is pretty certain that meanings undreamed 
of by the framers of Magna Charta have been imported into it. As Judge Cooley 
devotes a chapter to the subject, it might not have been out of place to trace the 
growth of the modern interpretations. 

We have made a good deal of use of this book, and have carefully compared 
the text with the authorities in many places. We consider it a very laborious, 
clear, and valuable work upon a subject equally new and well chosen. 


Reports of Cases determined in the Supreme Court of the State of Nevada during 
the year 1870. Reported by Atrrep He.m, Clerk of Supreme Court, and 
Turopore H. Hirrerr, Esq. Vol. VI. San Francisco: Bacon & Co. 
1871. 

SEVERAL cases of interest are contained in this volume. In Gilman v. The 
County of Douglas, p. 27, it was held, in the words of the head-note, that where 
the holders of county warrants calling for gold coin accepted treasury notes for 
them, though protesting against payment in that currency, and surrendered the 
warrants, they could not afterwards recover the difference in value between the 
treasury notes and coin. Proctor v. Jennings, p. 83, decides that a dam erected 
on a stream in a manner in no wise injurious or prejudical at the time of its erec- 
tion to a mill-owner above, but which, by reason of circumstances happening sub- 
sequently, and which could not have been anticipated at the time, operating in 
connection with it, caused the water to flow back upon the mill above, cannot 
be held such an obstruction as to authorize its abatement, or justify a recovery 
of damages against the person so building the dam. In Brown v. Lillie, p. 177, the 
defendaxt in the court below, after verdict for the plaintiff, moved for judgment non 
obstante veredicto, and the motion was granted. This was held error, the court 
saying : ‘‘ Whether this motion is proper under the code of this State, need not 
here be discussed, but under any practice it is a motion for the plaintiff.” 
Johnson v. Wells, Fargo, & Co., p. 225, was an action brought by a passenger 
for injuries caused by the defendants’ negligence while carrying him in one of 
their stage-coaches. The statement of facts gives a vivid picture of travel in 
Nevada. The driver, during the journey on which the accident occurred, discov- 
ered that one of the axles had become heated, and expressed the fear that the 
axle would ‘‘ weld.” Another coach might have been obtained, but, with a ready 
deference to what he no doubt supposed to be the inclination of the passengers, 
he determined to ‘‘ go through ahead of Lew. Wines’” whether the axle welded 
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ornot. He therefore continued his journey, pouring on cold water at intervals to 
keep the heat down. The axle did weld, and the plaintiff sued the company for the 
injuries sustained. The court lay down the rule that the jury, in awarding damages, 
shall not make the plaintiff’s pain of mind, aside from his bodily suffering, a distinct 
subject for compensation. The court say ‘‘ this is the first case arising in this 
State where it has become necessary to fix a rule of damages in actions for per- 
sonal injury caused by negligence of a passenger carrier.” The case of Fair v. 
Howard, p. 304, contains an elaborate discussion by Garber, J., of the question 
whether a mortgagee for a pre-existing debt can be regarded as a bond fide pur- 
chaser for value. The head-note is as follows: Where Howard was indebted to 
Fair, and executed to him a note for the debt, and a mortgage on certain real 
estate to secure the same, held, that Fair, as to the land and mortgage, occupied 
the position of a bond fide purchaser for value; and that his right would prevail 
as against the equity of Armstrong, for whom Howard held half the land in trust, 
the declaration of which trust was, however, not put on record until after the 
mortgage. Where Armstrong, being the owner of land, deeded it to Howard by 
conveyance, absolute on its face, but with an understanding that Howard was to 
hold one-half the land in trust for him, and after recording the conveyance, Arm- 
strong remained in possession of the land, held, that he was estopped from relying 
on his continuance in possession as notice of the trust. We should have said that 
this was a fair statement of the case, had not Lewis, C. J., and Whitman, J. (the 
court consists of only three judges), concurred in the opinion of Mr. Justice 
Garber, ‘‘ without indorsing the proposition that a mortgagee for an antecedent 
debt occupies the position of a bond fide purchaser for value.” As the case stands 
it is difficult to know what the point decided is. 

The Constitution of Nevada (Art. VI., §§ 2 and 3) provides, that the Supreme 
Court shall consist of three justices, but that the legislature shall have power to 
increase the number to five. In noticing the third volume of Nevada Reports 
(3 Am. Law Rev. 148), we gave some statistics which seemed to show the neces- 
sity of an increased number. The small number of opinions concurred in by all 
the judges is remarkable. However, the short tenure of office is the cardinal 
difficulty with the court. The judges hold their places only for six years. 


Report of Cases decided in the Supreme Court and other Courts of Pennsylvania. 
By F. Carroii Brewster, LL.D. Vol. Ill. Philadelphia: Kay & Brother. 
1871. 


Tuis is a stalwart volume, containing reports of four hundred decided cases, 
and is a remarkably good specimen of what a volume of reports should be, as 
far as the printing, the paper, and all the merely mechanical work is concerned. 
After an examination of the book internally, we are of the opinion that Mr. 
Brewster has had a narrow escape from being a really first-rate reporter, —a 
truly rara avis in these degenerate days. The chief and only marked fault 
in the construction of the book is that it is too composite in its architecture. 
It reminds us strongly of a geological deposit well known in this neighborhood, 
made up, as it is, of an infinite variety. Mr. Brewster, for no perceptible reason, 
is not satisfied with reporting the cases decided only in the Supreme Court of 
Pennsylvania, — though a most satisfactory volume could be made up from these 
alone, running as they do from the year 1867 far into the present year, — but the 
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whole volume is studded with disconnected and incongruous cases taken from the 
records of the Courts of Oyer and Terminer, of Quarter Sessions, of Common 
Pleas, of the Supreme Court at Nisi Prius, of the Orphans’ Court, and even of 
the United States District Court. Now, is it fair to the profession to give us the 
report of such a case in the Court of Quarter Sessions for the city and county of 
Philadelphia, as that of Commonwealth ex rel. Wevill v. Curby, p. 610, in which it 
is gravely decided by the court that ‘where an aged person [female] is taken 
from her residence by force, against her remonstrance and without lawful au- 
thority, the court will order her to be released from the custody of the wrong- 
doers and restored to her home ” ? 

We continue to protest, as we have done for a long time, against the reporting 
of such cases as this, and demand that only such decisions as are final and of 
some general importance shall be given the profession. 

Many of the cases are of great importance. The topics treated of differ 
widely, and we find carefully digested decisions on the constitutionality of taxing 
dividends of corporations and of the powers of municipalities, cheek by jowl with 
an amusing discussion of a quarrel between the Grand Chancellor of the Order 
of the Knights of Pythias, cruelly suspended from his high estate, and the other 
honorable knights ; and also the judicial establishment of Hall’s right, exclusive 
and not to be lightly tampered with, to call his oily combination ‘‘ Hall’s Vege- 
table Sicilian Hair Renewer.” 

In other ways the work of the reporter has been well done, and his statements 
of the facts of the cases are admirable for clearness and conciseness. His com 
mand of English is remarkably good, and the reader is never distracted and 
annoyed by being made too conscious of the reporter’s own existence. The argu- 
ments of counsel are seldom given; but when they are, Mr. Brewster rightly 
thinks ‘* *twere well it were done quickly.” On the whole, we think the volume 
a most creditable one both to the courts and the reporter. Its only marked 
fault, as we have said before, is its multifariousness. 

There are many interesting cases reported, of which we present a limited selec- 
tion, referring our readers to a perusal of the volume itself, which will well repay 
a careful study. In Humphreys v. County of Armstrong, p. 49, the Supreme 
Court holds that negligence will not be presumed against one suing the county 
for damages for an injury occasioned by the fall of a bridge, where the bridge 
had not been closed by the authorities, even although its unsafe condition had 
been publicly reported by the county officers, and was known to the plaintiff. 
Commonwealth, etc. v. Penn Gas Coal Company, p. 107, decides that the net 
earnings of a corporation are the product of its business, deducting only its 
expenses, and that a mining company cannot, in its settlement with the State for 
taxes, claim a deduction for waste of capital for coal taken out. 

Mr. Brewster, who is also a judge, and, as it appears, somewhat of a poet, 
decides in the Court of Quarter Sessions in Commonwealth v. Wyman, p. 338, 
that ‘a confession induced by the flattery of hope or the torture of fear, must 
be excluded;” and also, that a second wife is not a competent witness against 
a defendant indicted for bigamy, unless the fact of a former marriage is clearly 
made out, and the defendant has failed to show its dissolution. 

Lowry et al. v. Read, p. 452, is an interesting case decided in Court of Common 
Pleas. Read is no common man. He is the Supreme Chancellor for the United 
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States for all the lodges of the Knights of Pythias. The courts have decided 
that the suspension of the Grand Chancellor of the Knights aforesaid by the 
Supreme Chancellor as aforesaid before trial, even with the assent of the Grand 
Chancellor, could not be, and it was enjoined at the suit of other less titled 
members, and other officers of the order who were injured by such suspension. 

In Ayer v. Hall, p. 509, it is held, by the same court, that if an injunction 
restrain the use of a certain trade-mark, it is a breach of the injunction to use 
the same mark with the word ‘‘ Improved” affixed ; and this, although the de- 
fendant add upon the label that this new article is not the original article. 

The rule laid down by the same court in the case of Noble v. Becker, p. 550, 
is important if true. It is this: that the underletting of a part of demised prem- 
ises without the lessor’s consent, is no breach of a covenant ‘‘ that the demised 
premises shall not be underlet or rented without the lessor’s written consent to 
the transfer of the lease or such underletting.” 

In Moran v. Kennard, p. 601, the same court says: ‘‘An election officer who 
honestly and conscientiously rejects a legal vote, is not responsible in damages for 
the consequences of his mistake. The wrong is not inflicted by him, but by the 
law itself, which casts upon him the duty of judging and deciding in the case 
without providing for an appeal to a higher tribunal. It is absolutely necessary 
that malice should be proved in order to sustain such a charge against an election 
officer.” 


The Philadelphia Reports: Containing decisions published in the Legal Intelli- 
gencer, during 1868, 1869, and 1870. By Henry E. Watace, Esq. Vol. VII. 
Philadelphia: Bourquin & Welsh. 1871. 8vo. 

Tuts volume embraces decisions of the Court of Common Pleas and District 
Court for the city and county of Philadelphia, the Orphans’ Court, the Register’s 
Court, the Court of Quarter Sessions, a few other local tribunals, the Circuit 
and District Courts of the United States for the Eastern District of Pennsylvania, 
and the Supreme Court at Nisi Prius. 

“ In Gulden v. O'Byrne, p. 93 (Leg. Int. 1868, p. 212), the Philadelphia District 
Court decides that a stipulation in a mortgage that in case of a default in the pay- 
ment of the interest, the principal shall immediately become due and payable, and 
that the mortgagee may immediately proceed on the mortgage, is not a forfeiture 
or penalty against which equity will relieve. 

In Elliot v. The City of Philadelphia, p. 128 (Leg. Int. 1869, p. 237), the same 
court holds that the city is not responsible for the damage caused by the negli- 
gence of its police officers in not taking care of the plaintiff’s horse and carriage, 
they having arrested the plaintiff’s servant for immoderate driving, and taken the 
plaintiff's horse and carriage out of his possession. Friedman vy. Railroad Co., 
p- 203 (Leg. Int. 1870, p. 212), in the same court, holds that the dying declara- 
tion of the deceased as to the cause of the accident is not evidence in the statutory 
action brought by the next of kin. The Court of Common Pleas decides, in 
Stevenson v. Stewart, p. 293 (Leg. Int. 1869, p. 412), that the owner of an ease- 
ment of a passage-way over another’s land, ‘‘for an alley, passage-way, and 
water-course,” cannot prevent the owner of the servient estate from building over 
the passage-way, provided he causes no obstruction to its use for those purposes. 
In Granger v. Grubb, p. 350 (Leg. Int. 1870, p. 125), the same court holds that 
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a rule made by the directors of the Mercantile Library Company, closing the 
library on Sundays, was neither unreasonable, repugnant to the common or 
statute law, to the Constitution of the State, or the United States, nor in conflict 
with the charter. 

It cannot be said that, as a rule, the Pennsylvania courts are interesting; they 
have neither the solidity of New Jersey, the gay insouciance of some of the local 
tribunals of New York, nor the magnificent recklessness of the West. They are 
sometimes amusing, however, as in the case of Wright v. Beatty, p. 162, of the 
present volume (Leg. Int. 1869, p. 244), a case in which the Building Inspectors 
of the city prosecuted the lessees of a place of public amusement for violation of an 
act making it unlawful to obstruct the aisles or passage-ways in such places, or to 
close the means of ingress or egress. The case was twice tried, and a report of 
the first trial appeared in the editorial columns of the Evening Bulletin. Mr, 
Justice Stroud, referring to this report, uses the following language : — 

‘* Not a word else fell from the lips of counsel or the court to provoke the 
malicious calumny of the junior editor of the newspaper. It was the coinage of 
himself, who happened to be a witness in the cause, and it was, probably, commit- 
ted to the press with perfect nonchalance, and from the sheer force of a vicious 
daily habit. It reminded me, on the instant of perusal, of the contrast drawn by 
a former President of Princeton College, in his autobiography: ‘ It was common, 
I have been told, among the French, in the time of their Revolution, to character- 
ize a notorious falsifier by saying, ‘* He lies like the Bulletin.” In our Revolution, 
we had a common saying, the opposite of this, which was derived from sacred 
regard to truth, manifested by the old Continental Congress, that all their public 
statements, which often related to military operations, were invariably attested 
by the signature of their secretary. And hence, when a man reported any thing 
in the way of news, which seemed to be doubted, he sought to confirm it by say- 
ing, ‘* It’s as true as if Charles Thompson’s name was to it.”’” This is, certainly, 
one of the most elaborate retorts on record. 

We are very glad to have this opportunity of saying a word about the Legal 
Intelligencer, — the paper from which all the cases in this volume are taken. Its 
reports are characterized by the Pennsylvanian virtue of accuracy ; and the head- 
notes, mirabile dictu, are always brief, and to the point. 


Mississippi Reports, Vol. XLIII. Being cases argued and decided in the Su- 
preme Court of Mississippi. Vol. I. By J. S. Morris, Reporter to the 
Supreme Court. Jackson, Kimball, Raymond, & Co. 1871. 8vo. 

Mr. Morris in his preface, in which he refers to the preparation of the forty-. 
third Mississippi for publication, as a ‘‘ constant source of gratification and in- 
struction,” tells his readers that he ‘‘has aimed at the observance of a liberal 
interpretation of the statute, which limits him to a concise statement of the 
points made and authorities cited by counsel, thus presenting in every instance, 
at least the foundations, and perhaps some general and columnar outline of an 
edifice whose entire proportions and embellishments he was not permitted to 
copy.” On reading these sentences we feared that Mr. Morris might have been 
too strict in the matter, —that he had taken the statute too much au pied de la 
lettre ; but when, on turning over the pages, we discovered that his ‘‘ columnar 
outline ” occupied three hundred out of seven hundred and eighty pages, the con- 
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clusion was forced upon us that he had, as he says, aimed at a liberal interpreta- 
tion of his powers. What must the entire proportions and embellishments of 
the edifice have been of which three hundred solid pages give only a faint hint! 
We trust that the publication of worthless briefs is not a necessity in Mississippi, 
as it seems to be sometimes in Alabama; there the law requires each volume to 
contain 800 pages, and the governor has the authority to contract for new volumes. 
In the case of the 43d Alabama, he contracted for 800 pages, when the only way 
to make up the number was by putting in briefs, as there were not decisions 
enough on file, and when it was highly inexpedient to wait until the decisions 
would furnish 800 pages, as that would have caused great delay. 

To turn to the cases: Street v. The State, p. 1, contains a long discussion as to 
bail. Simmons v. Thomas, p. 31, decides that a judgment in favor of wife against 
husband is valid. In Friedlander v. Pugh, p. 111, an action was brought on a 
verbal contract, by which, as was alleged, P. agreed to sell goods for F., but 
before the sale was completed was prevented by the latter. It was held that the 
measure of damages was the value of the services actually rendered by the plain- 
tiff, ‘and any specific damages ” which he had sustained by reason of the defend- 
ant’s refusal to let him complete the contract. Gilliam v. Brown, p. 641, arose 
out of illegal cotton traffic, carried on during the war. The question, as stated 
by the court, was whether, after profit and gain have accrued from such unlawful 
traffic and these gains are in the hands of an agent, he can be called to account 
in a court of law by his principal. The case holds that he can. 


The Law Magazine and Law Review. For August, 1871. 


Tue first and most elaborate article in this number is the conclusion of the 
essay on the Law of Fixtures, which was begun in the May number. The author 
continues to test the decisions by the rule which he laid down in the former num- 
ber, which he thinks will explain and connect them all; and his attempts to make 
it do so are ingenious, if not always satisfactory. This rule is, as he himself admits, 
“ somewhat complex,” containing, indeed, five different tests, and covering nearly 
apage. The curious reader may find it on pp. 70, 71 of the last number. Still 
there are cases, both ancient and modern, which, by the author’s own showing, 
his rule fails to cover; and we fear that any attempt to apply it in America, where 
the course of decision of the different States is at variance with each other and 
with English rules, would result only in making confusion worse confounded. 

The other articles are on Sanitary Legislation, on the Transmission of Negotiable 
Instruments by Telegraph (an article containing suggestions, which may, at no dis 
tant day, prove valuable), on County Court Commitments, on the Law of Landlord 
and Tenant (being a review of the new books by Mr. Fawcett, and by Messrs. 
Smith and Soden), on the Trial of Algernon Sidney, on Bankruptcy Business, on 
Classification of Rights, on the Law of Distress, on Prison Discipline, and on the 
Literature of the Irish Land Question. There is also a digest of Scotch cases, 
with the usual book notices, events of the quarter, and necrology. 


Manual of the Law of Fixtures. By Joun Warp Hit, LL.B. Second Edi- 
tion. New York: Baker, Voorhis, & Co. 1871. 


Fixtures, as Mr. Hill truly says, is a term denoting personal chattels annexed 
to the land, which may be severed; and this perversion of meaning well illus-_ 
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trates the confusion in which the subject has become involved. The rules o1 1aw 
which were applicable in the time of the civilian who puts as an instance of a con- 
tract impossible to perform, and therefore void, an agreement to move a house 
without taking it to pieces, are now of little use; and perhaps no head of the 
law is at this day more unsettled, from the want of general principles to govern 
any particular case. 

The present work offers no new views which may serve to decide questions for 
the future, or to reconcile the numerous decisions already made; and its value 
must be merely as a digest of these decisions. In this point of view it is very 
defective, even at first sight. The omission of the important case of D’Eyncourt 
v. Gregory, L. R. 3 Eq. 382, is too careless to be overlooked; while Pugh v. 
Arton, L. R. 8 Eq. 626, and Burk vy. Hollis, 98 Mass. 55, as to removal by ten- 
ant after expiration of his term, should have found a place in this second edition, 
We might point out like faults of omission to any extent; but those of commis- 
sion are more wonderful. What is the use of referring to ‘* Redfield on Divorces, 
Legacies,” &c., without giving any page (see p. 15)? A sceptical reader might 
even be led to doubt the existence of such a book, which must certainly be a 
curious one. We should suspect a misprint for ‘‘ Devises,” had not the learned 
author repeated the reference in his table of authorities ; where, by the way, cases 
and text-books are cited in the same list, and with grievous contempt of the order 
of the alphabet: e. g., Griffith v. Pulleston; Greenlief (sic) on Evidence ; Grymes 
v. Boweren; Gray v. Holdship. 2 


Reports of Cases in Law and Equity determined in the Supreme Court of the State 


of Iowa. By Epwarp H. Srizes, Reporter. Vol. VII., being Vol. XXVIIL 
of the Series. Published by the Reporter. Ottumwa. 1871. 


Tuts volume does not contain many important cases. We notice a few of the 
most interesting. 

Wetherell vy. Marion County, p. 22, holds that the duties of a physician include 
surgery. 

In Ex parte Holman, p. 88, the court, Mr. Justice Beck dissenting, refused to 
release on habeas corpus persons arrested by order of a United States court, orto 
consider whether the judgment on which such arrest was founded was void by 
reason of want of jurisdiction in that court. 

Cecil v. Beaver, p. 241, decides that in case of an advancement by father to child, 
the recording of the conveyance by the grantor is equivalent to delivery. 

Hoffman v. Stigers, p. 302, holds that a judgment in partition vesting certain 
real estate in a husband and wife, creates a tenancy in common. 

State v. Boyle, p. 522, holds that under a statute defining murder in the first 
degree as ‘* wilful, deliberate, and premeditated killing,” an indictment which 
does not contain the word ‘ deliberate,” is bad, though it charges the killing to 
have been * wilful, felonious, premeditated, and with malice aforethought.” 

The head-notes in this volume are satisfactory, and the index full, with abun- 
dant cross references. Some confusion is likely to be caused, however, to any one 
wishing to consult the citations of authorities, if we may judge by the specimen 
on page 230, in a case concerning covenants running with the land, where Spen- 
cer’s Case is credited to 19 Pick. 449 (the case there reported being Morse v. 
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Aldrich), and the true reference is nowhere given. It does not mend matters 
much that the next citation is Moses y. Aldrich, 21 Wend. 120. Perhaps the 
original fault was with the learned counsel who cited the cases on his brief; but 
it is to be hoped that hereafter Mr. Stiles will take the pains to verify his 
references. 


A Treatise upon the United States Courts, and their Practice: Explaining the En- 
actments by which they are controlled; their Organization and Powers; their 
peculiar Jurisdiction ; and the Modes of Pleading and Procedure in them. With 
numerous Practical Forms. By Bengsamin VauGuan Vol. II. 
Original Suits; Review; Forms. New York: Diossy & Co. 1871. 8vo. 


WE welcome the second volume of this valuable work. The first volume con- 
tains statutes of practical utility, rules of court (more properly inserted in this 
than in the many other books which they help to fill), an elaborate exposition of 


‘the organization and jurisdiction of the courts of the United States, and a con- 


venient summary of the principles by which they are governed. The present 
volume is devoted to procedure in the exercise of original and appellate jurisdic- 
tion, and to forms. Such use as we have had occasion to make of the former has 
satisfied us that it may be safely purchased by that large number of lawyers who 
need a trustworthy guide through the labyrinth of statutes and rules upon the 
subject. The Messrs. Abbott do not aspire to mould opinion by original think- 
ing and writing, nor to do more than to make useful tools. But when we con- 
sider the large number of books that have been turned out under their name, we 
must give them credit for understanding what is wanted, for many devices which 
aid the practitioner at his daily work, and certainly, in this instance, for a care 
which is not shown by all professional book-makers. 


The Western Jurist. For July, August, and September. 

The American Law Register. For July, August, and September. 
The American Law Times. 

The United States Jurist. Washington, D. C. 

The Internal Revenue Record and Customs Journal. New York. 


The National Bankruptcy Register. New York. 
Tuis publication has altered its form to an octavo. 


The Pacific Law Reporter. San Francisco. 
The Albany Law Journal. . 


The Chicago Legal News. 
The Illinois Legal Directory. 
The Legal Gazette. Philadelphia. 
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The Legal Intelligencer. Philadelphia. 

The Legal Opinion. Harrisburg, Pa. 

The Pittsburg Legal Journal. 

The New York Daily Transcript. 


The Lower Canada Jurist. (Collection de Décisions du Bas-Canada.) For — 
June and July. 


The New York Medical Journal. For June, July, and August. 

The Canada Law Journal. Toronto. For June, July, and August. 
The Local Courts’ and Municipal Gazette. Toronto. 

The Law Times. London. : 

The Solicitors’ Journal and Reporter. 
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Daniell’s Chancery Practice. Fifth edition. Vols. I. and II. 8vo, 42s. Stevens 
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W. Maxwell & Son, London. 
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Elphinstone’s Introduction to Conveyancing. Crown 8vo. 10s. 6d. W. Maxwell 
& Son, London. 

English Chancery Reports. Vol. 45. (Hare, Vol. 11.) 8vo, sheep, $5.00. Banks 
& Brothers, New York. 

English Chancery Reports. Macnaghten & Gordon. 3 vols. 8vo, sheep, $15.00. 
Little, Brown, & Co., Boston. 

English Chancery Reports. De Gex, Macnaghten, & Gordon. Vol.1. 8vo, sheep, 
$5.00. Little, Brown, & Co., Boston. 

Field, Dunn, & Biddle’s Forms and Precedents of Pleadings and Proceedings in the 
High Court of Chancery. Second edition. 8vo, 32s. Stevens & Sons, London. 

Georgia Reports. Vol. 31. (Lester.) 8vo, sheep, $7.50. J. W. Burke & Co., 
Macon. 

Glenn’s Manual of the Laws affecting Medical Men. 8vo, 14s. J. Churchill & Sons, 
London. 
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Right Hon. Sir Edward Vaughan Williams. 2 vols. 8vo, £2 10s. Stevens & 
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Shortt on the Law relating to Works of Literature and Art. 8vo, 25s. Horace 
Cox, London. 

Sills’ Treatise on the Bankruptcy Act of 1869. 8vo, 12s. Davis & Son, London. 

Smith’s Manual of Common Law. Edited by Edward Chase Ingersoll. 12mo, 
sheep, $4.00. W. H. & O. H. Morrison, Washington. 

Smith & Soden’s Manual of the Law of Landlord and Tenant. Edited by L. W. 
Cave. 8vo, 14s. Davis & Son, London. 
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1688-1770. By authority. 8vo, 20s. Eyre & Spottiswoode, London. 
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8vo, sheep, $6.50. Little, Brown, & Co., Boston. 
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SUMMARY OF EVENTS. 


UNITED STATES. 
Svuirs aGAINST GOVERNMENT AND GOVERNMENT OrFicers.—CouRT OF 
Craims. Brown v. The United States.—In this important case, Nort, J., who 
delivered the opinion of the Court, said: — 


This is an action brought, upon a former decree of this court, to recover $723.82, 
a balance remaining unpaid and unsatisfied. 

The former decree was rendered on the 138th April, 1868, wherein, among other 
things, it was adjudged that the captured property of the claimants “ was sold in 
the manner provided by law, and the proceeds of the said sale, after deducting all 
lawful expenses attending the disposition of the same, were paid over into the Treas- 
ury of the United States, where the same now remain, amounting to the sum of 
$9,904.44.” A report from the late Secretary of the Treasury to this court, made in 
the present case, shows that the former decree was not wholly satisfied, and affords 
only this explanation of the deduction made at the Treasury :— 

“ That, after a thorough and faithful examination into the accounts and statements 
of the agents of this Department who were engaged in the collection, transportation, 
and sale of the said fifty-two (52) bales of cotton, it was ascertained that the sum of 
nine thousand one hundred and eighty-one dollars and twelve cents (39,181 13,) was 
the residue of the proceeds of the sale of the fifty-two (52) bales of cotton aforesaid, 
after deducting ‘the expense of transportation and sale of said property, and the 
other lawful expenses attending the disposition thereof,’ and no more; therefore, the 
said sum of $9,181,12, was paid in satisfaction of the judgment of the court for 
$9,904 

As the amount of the net proceeds in the Treasury had been one of the issues 
joined in the former suit, and as the court passed upon it, finding and adjudging, on 
the evidence, the precise amount due to the claimants, it is apparent that the Secre- 
tary did not acquiesce in the finality of the judgment, but, on the contrary, sought to 
revise it, and himself decide what were the “lawful expenses attending the disposi- 
tion” of the captured property. 

This attempt of an executive officer to constitute himself a supreme judicial tri- 
bunal which might annul the judgments of a court confessedly clothed with jurisdic- 
tion of the subject-matter, must be deemed extraordinary, though there were at the 
time some circumstances which palliate, if they do not justify the action, of the late 
Secretary. 


Subsequently, the precise position assumed by the Secretary of the Treasury was 
brought before the Supreme Court by the appeal in the case of Nelson Anderson 
(9 Wall. R., p. 58), and presented in the following proposition : “ That the Court of 
Claims had no authority to render judgment for a specific sum, the power of the 
court being limited to the point of degiding whether the claimant was entitled to 
recover at all, leaving the amount to be determined by computation by the proper 
officers of the Treasury Department.” The Supreme Court made very short work 
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with the proposition, and disposed of it in a single sentence. ‘To sustain this posi- 
tion,” says Mr. Justice Davis, who delivered the opinion of the court, “ would require 
us to hold that for this class of cases Congress intended to constitute the Court of 
Claims a mere commission. The court will not attribute to Congress a purpose that 
would lead to such a result, in the absence of an express declaration to that effect.” 

The position of the late Secretary, therefore, was utterly untenable, and his. action 
in depriving a citizen of property which had been lawfully adjudged to be his by a 
tribunal having jurisdiction both of the parties and the action, was a dangerous exer- 
cise of official power which the law will neither authorize nor leave unredressed. 

It is objected on the part of the defendants that this court has no jurisdiction of 
this action ; that the judgments in these causes are payable out of the “ abandoned 
or captured property fund,” and out of that only ; and that the whole power of this 
court in regard to that fund is exhausted when it has once passed upon the question 
of the claimant’s rights. On the part of the claimant, it is replied that this action 
is not brought under the Abandoned or Captured Property Act, but under the statute 
creating the court, and conferring upon it jurisdiction of all claims founded upon any 
contract, express or implied (Act 24th February, 1855, 10 Stat. at L. p. 612) ; and that 
the action of debt, when brought upon a judgment, is an action founded upon a con- 
tract (3 Blks., p. 160). The broad question has also been argued whether in this 
court a claimant may procure a judgment against the government, and then bring 
his action upon it, giving it in evidence as conclusive, incontestible proof of the 
defendant’s indebtedness, and recovering upon it, as he might against an ordinary 
defendant in courts of the common law. 

The answer does not meet the objections nor reach the real merits of the case. 
The claimant’s former suit was not an action at law, brought to recover damages, 
but a suit in equity, prosecuted by the beneficiary of a trust against his trustee for 
the execution of the trust, and seeking to recover mereiy the party’s own property, 
consisting of the specific proceeds of a specific thing. That such was the nature of 
asuit under the Abandoned or Captured Property Act, has been in effect held by this 
court ( Woodruff’s Case, 4 C. Cls. R., p. 486, Bernheimer’s Case, 5 ibid., p. 549), but the 
Supreme Court has given expressly to the statute the same construction. “Congress,” 
says Mr. Justice Davis, in Nelson Anderson’s Case (supra), “constituted the govern- 
ment a trustee for so much of this property as belonged to the faithful Southern 
people ; and while directing that all of it should be sold and its proceeds paid into 
the Treasury, gave to this class of persons an opportunity, at any time within two 
years after the suppression of the rebellion, to bring their suit in the Court of Claims, 
and establish their right to the proceeds of that portion of it which they owned.” 
Again, the Supreme Court has said yet more clearly : “The government is a trustee, 
holding the proceeds of the petitioner’s property for his benefit; and having been 
fully reimbursed for all expenses incurred in that character, loses nothing by the 
judgment, which simply awards to the petitioner what is his own.” Padelford’s Case - 
(9 Wall. R., p. 543). 

Out of this trust fund it was undoubtedly the defendant’s right to have the judg- 
ment discharged. 


The Court then discusses the means of enforcing this right, and reaches the 
conclusion, first, that execution cannot issue. 


An execution at law is a writ issuing out of a court directed to an officer thereof, 
and running against the body or goods of a party. In equity cases the decree often 
takes the place of a writ, but it contains the same ingredients; it is directed to an 
officer of the court; it commands; it runs against the property or person of a party 
to the suit. In these cases there is nothing that bears the likeness of a writ of 
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execution or contains any of its ingredients. The court issues no command ; noth- 
ing runs against the property of the defendants; the Secretary of the Treasury is 
not an officer of the court. The Abandoned or Captured Property Act merely pro- 
vides that the claimant shall “ receive ” the residue of the proceeds after the deduc- 
tion of certain expenses; or, in other words, establishes a rule for the measure of 
damages: the act reconstituting this court, that its “final judgments” “shall be 
paid out of any general appropriation made by law for the payment and satisfaction 
of private claims, on presentation to the Secretary of the Treasury of a copy of 
said judgment.” Act 8d March, 1863 (12 Stat. L., p. 760, § 7). 

Observe, now, that the language of the statute is explicit and exclusive. A copy 
of the “judgment” cannot be construed to mean a writ of execution ; “on presén- 
tation” to the Secretary by the claimant, will not bear the interpretation of being 
issued to the Secretary by the court. Moreover, when a writ of execution issues, a 
party may have an alias and a pluries if the first be returned unsatisfied; or he may 
rule the sheriff to return it; or sue him for not satisfying it out of the defendant’s 
goods ; and the court never loses its control over the writ, nor its authority over the 
officer. 


Second, that a personal action against the late Secretary, if it would lie, would 
be of doubtful value to the claimants. 


Though our individual opinions may be that an action at law will lie against the 
Secretary of the Treasury, we cannot well decide the point in a collateral suit ; nor 
does it follow that, as a remedy, it would be exclusive or adequate. As was said by 
the Supreme Court, where the head of another executive Department had set him- 
self the task of reducing the award of an arbitrator, “it is seldom that a private 
action at law will afford an adequate remedy.” Kendall v. United States (12 Peters’ 
R., p. 614). 


Third, as to mandamus. 


In but two of the cases which have been carried by appeal to the Supreme Court, 
the first and last (Kendall v. Stokes, 12 Pet. 527, and Cor v. MceGarrahan, 9 Wall. 298), 
did a mandamus actually issue in the court below ; in the first alone has the Supreme 
Court actually and positively affirmed the power of the court below to issue a man- 
damus against the head of an executive department ; in none has the power to com- 
mand the withdrawal of money from the Treasury been ruled or conceded. There- 
fore, it cannot be said to these claimants that even the extraordinary remedy of the 
“high prerogative writ ” of mandamus is within their reach, even though it be with 
us but a judicial remedy. Kentucky v. Ohio (24 How. R., p. 66). Never a writ of 
right, its issuance founded on a separate judicial proceeding little less than a distinct 
action (Kendall v. Stokes, 3 How. R., p. 87), and the power to issue it clouded in our 
own country with a judicial uncertainty that runs through the entire history of the 
national judiciary, beginning with 1 Cranch and continuing to 9 Wallace, it assuredly 
is not a remedy which a court can pronounce in a collateral suit to be certain, effect- 
ual, and within the control of the party needing its aid. We must close this inquiry 
with the conclusion that so far as the claimants’ former suit is concerned, these are 
left without certain remedy ; that the judgment of a court of competent jurisdiction, 
in effect affirmed by the highest tribunal in the land, has been annulled by the arbi- 
trary and illegal act of a single executive officer; and that these citizens of the 
United States, with the courts of the United States declaring their legal right on the 
one hand, and their property actually in the Treasury of the United States on the 
other, will be left wholly without redress unless the present actions may be main- 
tained. ‘The government of the United States,” said Chief Justice MarsHA.t, “ has 
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been emphatically termed a governmant of laws, and not of men. It will certainly 
cease to deserve this high appellation if the laws furnish no remedy for the violation 
of a vested right.” 


The Court proceeds to discuss the remedy selected by the claimants : — 


The remedy which these claimants have selected is an action at law for the moneys 
withheld. The action establishes the fact that the property of a citizen, which, in 
the language of the Supreme Court, was “his own,” has been taken by the govern- 
ment’s chief financial officer. Under the Joint Resolution, 30th March, 1868 (15 Stat. 
L., p. 251), this money, so taken, has been paid into the treasury of the United States, 
and is there retained by the defendants to their own use. Like all private property, 
it was covered by the guaranty of the Constitution that it should not “be taken for 
public use without just compensation.” Like most property so taken, it came within 
the scope of the statutes creating and organizing the Court of Claims, and should be 
deemed to have been accepted by the defendants upon the terms and conditions of 
an implied contract. : 

, As the question of jurisdiction has been raised — always the question of greatest 
importance — and as, unfortunately, the court is divided upon it, I proceed to state 
the reasons which actuate the majority. 

When the work of establishing the Court of Claims was before Congress, it ap- 
peared by the reports of their own committees that as long ago as in 1848, of 17,573 | 
private claims which within ten years had been presented to Congress, 8,948 had 
never even been in any way acted upon, and but 910 had passed both houses. (Report 
by Hon. J. N. Rockwell, from Committee of Claims, House Representatives, April 26, 
1848, first session Thirtieth Cong., vol. 3, No. 498). That such a number of Amer- 
ican citizens shonld have been left by their own government without a hearing, and 
to that extent at least without redress, was of itself a great and grievous wrong. 
But while the great mass of creditors were left unheard, claims of doubtful character 
passed through Congress, some in forms which attracted attention, and others of 
which the country never heard, in the dubious disguise of ex parte arbitrations and 
awards.! 

Moreover, the vast number of claims pressing upon Congress had surrounded the 
national legislature with influences importunate, if not corrupt, and the passage of 
some doubtful claims of large amount had aroused public suspicion, and lowered the 
character of Congress in the public mind. About the same time, too, a seal was set 
upon the degradation of one of the Houses by the expulsion of three members for 
receiving bribes for the prosecution through Congress of private claims. The pro- 
ceedings will be found in the Congressional Globe for the third session of the Thirty- 
fourth Congress, under the expressive title of “Corruption of Members of 
Congress.” Finally, the public credit had suffered, and the government, like all 
irresponsible purchasers, was compelled to pay more in the market for what it bought - 


1 Thus, the first case in the first volume of the reports of this court (Gordon's Case, 1 C. 
Cls. R., p- 1) discloses these extraordinary facts: There was allowed to the claimant for prop- 
erty destroyed by United States troops $8,873; then $100 for an error of calculation in the 
first “‘ award; ’’ then $8,997.94 for interest; then $10,004.89 for more interest; then $39,217.50 
for property previously found not to have been destroyed by United States troops; and finally, 
$66,519.85 on a “‘revision’’ of the previous awards. The Forty-first Congress revived this 
practice in the celebrated Chorpening case, where the Postmaster-General, in an ex parte 
arbitration on ex parte testimony, awarded the claimant $425,000. It is not generally known 
that the same claim had been brought by the claimant previously before the Court of Claims, 
where he demanded but $176,576, and where the suit was dismissed. 
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than many of its own citizens, and the most prudent merchants and skilful manu- 
facturers of the country refused to deal with it as a customer which held itself above 
all legal means of redress. To remedy these great mischiefs, the statesmanship of 
the day devised the Court of Claims. Coming before the Senate at first in the 
proposition to establish a board of commissioners for the investigation of claims, the 
bill was changed so as to establish a court for the avowed purpose of giving finality 
to its judgments. “I want,” said a statesman of that day as distinguished as any 
(Stephen A. Douglas), “I want an adjudication which I should deem binding 
upon us.” The act establishing the court was as remedial a statute as any that 
Congress ever passed —to repress a mischief and to advance a remedy. 

In the great arrogance of great ignorance, our popular orators and writers have 
impressed upon the public mind the belief that in this republic of ours private rights 
receive unequalled protection from the government ; and some have actually pointed 
to the establishment of this court as a sublime spectacle to be seen nowhere else on 
earth. The action of a former Congress, however, in requiring (Act 27 July, 1868, 
15 Stat. at L., p. 243), that aliens should not maintain certain suits here unless their 
own governments accord a corresponding right to citizens of the United States, has 
revealed the fact that the legal redress given to a citizen of the United States 
against the United States is less than he can have against almost any government in 
Christendom. The laws of other nations have been produced and proved in this 
court, and the mortifying fact is judicially established that the government of the 
United States holds itself, of nearly all governments, the least amenable to the law. 

First in this high civilization that protects the individual and assures his rights 
stands the great empire of the German States. “The State,” says a lawyer, also 
distinguished as a writer, who was examined as a witness in this court, “represented 
in its pecuniary capacity as the representative of money and property affairs, is 
called the jiscus. For the purpose of maintaining suits against the government, the 
Jiscus stands in the place of the government; for the purpose of compelling the pay- 
ment of demands against the state, the jfiscus is substituted for the state itself. I 
know of no restriction of the rights of the subjects of Prussia to maintain any suit 
against the fiscus; foreigners as well as subjects, any man, can sue the /jiscus; the 
power to maintain a suit against the /iscus is a matter of absolute right. Suits in 
relation to state property, in which the jfiscus is either plaintiff or defendant, are 
treated and decided like suits among private parties, and all the consequences of 
defaults and executions takes place against the jfiscus. The jiscus is brought into 
court by the service of summons and complaint upon the fiscal attorney. The fiscal 
attorney has to answer just like any other party and bring his proof. Judgments 
rendered against the jfiscus may be satisfied and discharged in the usual way, by 
execution.’’ Brown’s Case (5 C. Cls. R., p. 271). 

In Hanover and Bavaria the redress is substantially the same. Muller’s Case (6 
id.,p.—). In the republic of Switzerland the “federal tribunal takes cognizance 
of suits between the Confederation on the one side, and corporations or individuals 
on the other when these corporations or private citizens are complainants, and the 
object of litigation is of the value of at least 3,000 francs.” Law 5th June, 1849 
(Lobsiger’s Case, 5 id., p. 687). In Holland, the Netherlands, the Hanseatic Provinces, 
the free city of Hamburg, and probably in all countries which have inherited the 
perfected justice of the civil law, the government is in legal liability thus subject to 
the citizen. Even in France, under the late empire, there was a less circumscribed 
means of redress, a more certain judicial remedy, a more effective method of 
enforcing the judgment recovered, than has been given to the American citizen, 
notwithstanding the pledge of the Constitution. Of all the governments of Europe, 
it is believed that Russia alone does not hold the state amenable in matters of prop- 


y 
XUM 


158 SUMMARY OF EVENTS. 


erty to the law. Of all the countries whose laws have been examined in this court, 
Spain only resembles the United States in fettering the judicial proceedings of her 
courts by restrictions, and leaving the execution of their decrees dependent upon the 
legislative will. Yet, even in Spain, we know historically, back in the time of Fer- 
dinand and Isabella, that the son of Columbus “did not succeed to his father’s 
dignities till he had obtained a judgment in his favor against the Crown from the 
council of the Indias; an act,” adds Prescott, “highly honorable to that tribunal, 
and showing that the independence of the courts of justice, the greatest bulwark of 
civil liberty, was well maintained under King Ferdinand.” (Ferd. and Isabella, 8d 
vol., p. 245.) The records of this court also show that within the present century 
an American citizen recovered a judgment against Spain in a Spanish tribunal to 
the very large amount of $373,879.88, and that he elected to retain Spain as his 
debtor when the decree was about to be transferred to and assumed by the United 
States, and that his choice was judicious, for though thus transferred and assumed, 
the debt has never been paid. Meade’s Case (2 C. Cls. R., p. 225). 


The Court then examines the law of England with the following result : — 


We have the remedy maintainable against the Crown, though the form of the 
action against a suhject would be ex delicto, viz.: of replevin, as stated by Manning; 
of trover, in the case put by Staundforde; of trespass on the case and ejectment, in 
the instances suggested by Lord Denman. “But,” says the conclusive authority of 
Lord Chief Justice Erle, in Tobin v. The Queen (p. 357), “ whatever was the form of 
procedure, the substance seems always to have been the trial of the right of the sub- 
ject as against the right of the Crown to property or an interest in property which 
had been seized for the Crown; and, if the subject succeeded, the judgment only 
enabled him to recover possession of that specified, or the value thereof, if it had 
been converted to the king’s use.” And that there may be no doubt as to the breadth 
and variety of the remedies given under the petition of right, I subjoin to this judg- 
ment of the Common Pleas the comment thereon of the Queen’s Bench: “We 
concur with that court in thinking that the only cases in which the petition of right 
is open to the subject are where the land or goods or money of a subject have found 
their way into the possession of the Crown, and the purpose of the petition is to 
obtain restitution, or, if restitution cannot be given, compensation in money; or 
where the claim arises out of a contract, or for goods supplied to the Crown for the 
public service.” Feather v. The Queen. 


The Court delivered judgment in favor of the plaintiffs. In the course of the 
opinion the Court compares the legislation in England and America on the sub- 
ject of suits against the government : — 


Shortly before the reorganization of this court Parliament passed an act known as 
“The Petitions of Right Act of 1860,” or popularly, from its learned author, the pres. 
ent Chief Justice of the Common Pleas, as “ Bovill’s Act” (23 & 24 Vict., c. 34). By 
it the creditor of the Crown was reassured as to all the remedies of the common law 
for lands occupied, for goods withheld, for property taken and used, for contracts 
broken, and under it he may take defaults against the Crown and recover costs and 
seek relief either in courts of law or courts of equity. The narrower legislation of 
the United States has restricted the jurisdiction of this court to cases of contract, 
expressed or implied. Where goods taken unlawfully are still in the possession of 
the government, this court cannot right the American citizen, like the Court of Ex- 
chequer, by a writ of restitution, but it may give effect to the Constitution and hold 
that they were acquired by an implied contract. 
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Tue Crvit Service. Opinion oF THE ATTORNEY-GENERAL. —The Civil 
Service Commission was appointed under the ninth section of the act of March 3, 
1871, which is as follows : — 


That the President of the United States be, and he is hereby authorized to prescribe 
such rules and regulations for the admission of persons into the civil service of the 
United States as will best promote the efficiency thereof, and ascertain the fitness of 
each candidate in respect to age, health, character, knowledge, and ability for the 
branch of service into which he seeks to enter; and for this purpose the President is 
authorized to employ suitable persons to conduct said inquiries, to prescribe their 
duties, and to establish regulations for the conduct of persons who may receive ap- 
pointments in the civil service. (16 U. S. Stat. 514.) 


The Commission having under consideration the following resolution : — 

Resolved, That we recommend to the President that all admissions to the civil ser- 
vice of the United States, with such exceptions as may be specified, shall be deter- 
mined by a competitive examination, open to all applicants who shall have satisfied 
such preliminary examination in regard to health, age, character, and other qualifica- 
tions, excepting political and religious opinions, as may be required. 


The objection was made that the competitive test might conflict with that clause 
of the constitution relating to the appointing power. The provisions of the con- 
stitution are : — 

The President shall nominate, and by and with the advice of the Senate shall 
appoint ambassadors, other public ministers and consuls, judges of the Supreme 
Court, and all other officers of the United States whose appointments are not herein 
otherwise provided for, and which shall be established by law. But the Congress may 
by law vest the appointment of such inferior officers as they think proper in the Presi- 
dent alone in the courts of law, or in the heads of departments. 


Two questions arise: First. Can Congress pass a law requiring each vacancy 
as it occurs to be filled by the appointment of the successful competitor at an 
examination? Second. Can Congress pass a law vesting the appointment of such 
inferior officers as they think proper in the President, the courts of law, or the 
heads of departments, with the restriction that the selection must be made from a 
class of specially qualified persons —the qualifications to consist, among other 
things, in passing a competitive examination ? . 

The first question the Attorney-General answers in the negative, and there 
seems indeed very little room for doubt that the passage of such a law would be 
tantamount to a destruction of the appointing power which it professes to recog- 
nize. The second question he answers in the affirmative; his reasoning strikes 
us as very conclusive : — 


Though the appointing power alone can designate an individual for an office, either 
Congress, by direct legislation, or the President, by authority derived from Congress, 
can prescribe qualifications and require that the designation shall be made out of a 
class of persons ascertained by proper tests to have those qualifications ; and it is not 
necessary that the judges in the tests should be chosen by the appointing power. 
Attorney-General Legare has given an opinion upon a question similar in principle. 
Discussing the subject of appointment of inspectors of customs by the Secretary of 
the Treasury, he considers that it would “be a fair constitutional exercise of the 
power of Congress to require that the Secretary should make an appointment out of 
a certain number of nominees proposed by a collector.” (4 Opins. 164.) The act 
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under which the present Civil Service Commission has been organized gives the 
President authority “ to prescribe such rules and regulations for the admission of per- 
sons into the civil service of the United States as will best promote the efficiency 
thereof ;” and this very ample authority will certainly embrace the right to require 
that the persons admitted into the service shall have been found qualified by compe- 
tent examiners. j 

It has been argued that a right in Congress to limit in the least the field of selection 
implies a right to carry on the contracting process to the designation of a particular 
individual. But I do not think this a fair conclusion. Congress could require that 
officers shall be of American citizenship, or of a certain age; that judges should be 
of the legal profession and of a certain standing in the profession; and still leave 
room to the appointing power for the exercises of its own judgment and will; and I 
am not prepared to affirm that, to go further, and require that the selection shall be 
made from persons found by an examining board to be qualified in such particulars as 
diligence, scholarship, integrity, good manners, and attachment to the government, 
would impose an unconstitutional limitation on the appointing power. It would still 
have a reasonable scope for its own judgment and will. But it may be asked, at what 
point must the contracting process stop? I confess my inability to answer. But the 
difficulty of drawing a line between such limitations as are, and such as are not 
allowed by the Constitution is no proof that both classes do not exist. In constitu- 
tional and legal inquiries, right or wrong is often a question of degree. Yet it is im- 
possible to tell precisely where in the scale right ceases and wrong begins. Questions 
of excessive bail, cruel punishments, excessive damages, and reasonable doubts, are 
familiar instances. In the matter now in question it is not supposable that Congress 
or the President would require of candidates for office qualifications unattainable by a 
sufficient number to afford ample room for choice. 


This second question is the only one of any practical importance. No one has 
proposed, so far as we know, the passage of a law requiring a separate examina- 
tion for each vacancy. To carry out Mr. Jenckes’ plan, all that is necessary is 
an affirmative answer to the Attorney-General’s second question. There is, there- 
fore, no reason why the commission should not recommend to Congress the pas- 
sage of the measure — unless, as the Attorney-General seems to think, it has been 
already passed. 


“Tue Unirep Srares Statures,—The latest number of the Statutes at 
Large contains the legislation of the Forty-First Congress, Third Session, 
1870-71. Some of the more important statutes are as follows : — 

Chapter 35 divides Virginia into two judicial districts. 

Chapter 50 grants pensions to certain soldiers and sailors of the war of 1812. 

Chapter 53 prescribes the oath to be taken by office-holders who participated in 
the rebellion. 

Chapter 62 provides a scheme of government for the District of Columbia. 
The District is hereafter to have a governor, appointed by the President and con- 
firmed by the Senate, and a legislature consisting of a council of eleven members, 
appointed in the same manner as the governor, and a house of delegates, twenty- 
two in number, elected by the people; but all acts of the legislature may be 
altered or repealed by Congress. The charters of Washington and Georgetown 
are repealed, and all corporate offices of those cities abolished. 

Chapter 99 is in amendment of the Civil Rights Act (St. 1870, c. 114). It regu- 
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lates elections, and extends the jurisdiction of the United States courts to all 
cases arising under the original act or the present amendment. 

Chapter 111 provides for the proof of lost records of courts by certified copies 
and otherwise. 

Chapter 122 incorporates the Texas Pacific Railroad, and grants it lands. 

Among the treaties is one with Russia, whereby the trade-marks of one country 
may be protected in the other. The only other treaty which calls for special 
notice is that with Great Britain, concerning naturalization, which provides that 
British subjects who shall become naturalized in America, shall be held by Great 
Britain to be in all respects citizens of the United States, and shall be treated as 
such, and vice versa. It is further provided, that any naturalized person may, on 
returning to his original domicile, be re-admitted to citizenship there, and shall 
thereupon be discharged from all obligations on account of his former naturaliza- 
tion. 


ALABAMA. 


WirE-wuirrinc. — SuprEME Court. George Fulgham v. The State of Ala- 
bama. — In this case the Supreme Court (Peck, C. J., dissenting) has laid it down 
that the husband’s privilege of ‘‘ moderate correction of his wife ” is not, and never 
has been in force in Alabama. ‘ The privilege, ancient though it be, to beat her with 
a stick, to pull her hair, choke her, spit in her face, or kick her about the floor,” 
is not known to the law of Alabama. In Alabama ‘‘ the rule of love has super- 
seded the rule of force.” The opinion of Perers, J., contains apt allusions to 
the ‘* voice of the law,” “ the voice of politeness and humanity,” and also ‘ the 
voice of religion,” citing for the last ‘‘ St. Paul’s Epists. ad Corinths. ubique.” 
In Mississippi, however, it is held that husbands may chastise their wives within 
reasonable bounds. (Bradley v. The State, Walk. Miss. R. 156.) This shows 
us, the Chicago Legal News says, that in so many instances, in the absence of 
express statutes, the breath of the judges is, so to speak, the law of the land. 
“It is so in regard to the election or appointment of women to office; in the 
absence of an express provision in the constitution or the statutes of the State 
disqualifying them, a court may or may not, as it pleases, hold that they are eligi- 
ble.” From these premises the learned editor of the News reaches the conclusion 
that ‘‘every court that lays it down as a rule that a husband may moderately 
chastise his wife, will invariably decide that a woman cannot hold any office.” 


CALIFORNIA. 


Costs iw Feperat Courts. — Unirep States Circuit Court. District of 
California. (Sawyer, J.) Nathan W. Spaulding v. William Tucker, et al. — 
This was a suit in equity, in which the defendants objected to three classes of 
items included in the complainant’s bill of costs. The first was for printing evi- 
dence. The second consisted of travelling fees of witnesses who resided out of 
the district, and more than one hundred miles from the place of hearing, and who 
voluntarily attended and testified at the hearing. Third, the travelling fees of 
witnesses who went voluntarily from their residences in various States, and gave: 
evidence before a commissioner in New York, in accordance with a stipula- 


tion in writing entered into by the parties for their mutual convenience. The 
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first two classes were rejected, the.court saying as to the second: ‘‘ Both upon 
principle, and the weight of authority, I am satisfied, that the travelling fees of 
those witnesses who came from other States at the request of the complainant, to 
attend the hearing, and even those who came voluntarily, and, not in obedience 
to a subpeena from a distance within the State, ought not to be taxed as costs 
against the defendants. There are no special equitable grounds alleged in sup- 
port of these items.” The rest of the costs were allowed, on the ground that this 
was an equitable suit in which the court had a discretion as to costs, and that 
under the circumstances of the case, the fees in question might fairly be taxed. 
In an action at law it would have been otherwise. 


Paciric Law Reporter. — We print below the ‘Editorial Board” of the 
Pacific Law Reporter : — 


HON. S. W. SANDERSON, 


Corporations and Constitutional Law. 
HON. M. C. BLAKE, 


Probate Laws and Reports. 
HON. M. G. COBB, 


Practice and Pleading, embracing proposed 


Legislation, &c. 
HON. ALFRED RIX 
® Medical and Mechanical Jurisprudence, embrac- 


ing Patent and Copyright Laws, etc., etc. 
HON. W. H. RHODES, 


Legal Ethics, and Law Correspondence. 


H. H. BYRNE, Eso., 
WM. HARNEY, Ese., 


Criminal Jurisprudence and Local Criminal 
Reports. 
HON. WALTER VAN DYKE, 
Supervision of Contributed Matter. 
W. W. MORROW, Esg., 
Federal Courts Practice and Reports,and Re- 
venue Laws. 


As the Law Reporter is a sheet of eight pages, this is almost at the rate of a 
judge a page, and ought to ensure for the Pacific coast a legal weekly equalled 
by few, surpassed by none. 


Vatve or CommerciaL Parer.—Unirep States District Court. Dis- 
trict of California. In re Ellerhorst.— We print below the opinion of Hoffman, 
J., in this case : — 

A debt was proved in this case by the Bank of British North America against the 
estate of the above bankrupts, on a note made by the bankrupts, and indorsed by 
Sheldon, Davis, & Co. At the time the proof was made, no part of the note had 
been paid by either the makers or indorsers. Subsequently, however, the indorsers 
paid to the holder sixty-two per cent of the amount due, and were released by the 
holder from the further liability. It is contended by the assignee that the holder is 
entitled to be paid a dividend not on the whole debt proved by him, but only on the 
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balance due after deducting the sixty-two per cent already received. As the estate is 
confessedly indebted in the whole amount of the debt, and must pay dividends 
thereon, it is evident that if the holder is not allowed to prove for more than the un- 
paid balance due him, the indorser must be permitted to prove for the sum paid by 
him to the holder; for in no other way can the whole debt be represented. But the 
indorser is not permitted to make this proof by the terms of the bankrupt act, nor 
on general principles should he be allowed to do so in a case like the present. The 
provisions of the act, with regard to “ persons liable for the bankrupt, as fail surety, 
guarantor, or otherwise,” contemplate two cases. First, Where the whole debt has 
been paid and the creditor satisfied by the surety, the latter may prove the debt; or, 
if it has already been proved by the creditor, the surety may stand in the place of 
the latter. Second, Where the surety has not paid the whole debt, but is still liable 
for the same or any part thereof, he may, “if the creditor shall fail or omit to prove 
such debt, prove the same either in the name of the creditor or otherwise as may be 
provided by the rules,” &c. It is evident that the debt to be proved by the surety in 
this case is not the indebtedness of the bankrupt to him for the amount which may 
have been paid by him, but the whole indebtedness of the bankrupt to the creditor; 
and he can make this proof only in case the creditor has omitted to prove. The 
proof must also be “in the name of the creditor” or otherwise, as provided by the 
rules, which shows, even if the preceding language was less explicit, that the debt to 
be proved is the original debt due the creditors. This provision is the necessary con- 
sequence of the preceding clause, and indispensable for the protection of the surety. 
For not having satisfied the whole debt, he cannot prove under the first clause; and 
if the creditor who has been in part satisfied, chooses not to prove, the surety who has 
paid part, and is liable for the balance, would be deprived of all share in the bank- 
rupt’s estate. The two clauses together secure the attainment of justice in all cases. 
By the first, the surety who has discharged the debt is subrogated to the rights of the 
creditor whom he has paid. By the second, the creditor may prove the whole debt. 
The surety cannot in such case prove, for that would be to allow the same debt to be 
proved, in part, twice. But the creditor, after receiving in dividends satisfaction of 
the balance due him, will hold, as trustee for the surety, all dividends received by 
him in excess. But if the creditor omits to prove, the surety may do so, and will 
hold any dividends he may receive to meet his liability to the original creditor. The 
estate will thus have paid dividends only on the true amount of the indebtedness. 
The creditor who has the double security of the bankrupt’s liability and that of the 
surety, will have been satisfied, while the surety will have been reimbursed either 
through the creditor who has proved, or directly by himself proving the debt in the 
creditor’s name, that proportion of the debt he has paid or is liable for, to which, 
as a creditor of the bankrupt, he is entitled. But this result can be attained only 
by allowing the creditor, who has been partly paid by the surety, to prove and 
receive dividends on the whole debt, or the surety, who, in case of omission by 
the creditor, proves in his name, to make like proof and receive like dividends. 
By refusing to allow a surety, who has made a part payment, to prove, except 
where the creditor omits to do so, the statute does him no wrong. Whatever the 
creditor receives in dividends diminishes pro tanto the surety’s liability, and is equiva- 
lent to a payment made on his account and for his benefit. Even if he were permitted 
to prove, he would have no right to appropriate the dividends —for his duty would 
be to turn them over at once to the creditor for whose debt he is surety — and he 
would no more be at liberty to withhold such payment than he would have been at 
liberty, had there been no bankruptcy, to pay over to the holder any sums which the 
maker might pay him on account of the debt. As thus he has no right to receive any 
dividends from the estate until the creditor is satisfied, the statute very properly 
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denies him the right to prove against it, unless the creditor by omitting to prove has 
impliedly consented that he should do so, and by renouncing any claim against the 
estate has been content to look exclusively to the surety’s liability. But when the 
creditor has insisted on the double liability he has secured, the surety has no right to 
intercept any sums which the creditor can collect from the bankrupt’s estate, or to 
diminish the fund to which he has a right to look for satisfaction. Itis only when the 
holder is fwly satisfied that the surety can urge any claim to dividends payable on 
the original debt of the bankrupt. Nor does the creditor, even though he should be 
paid in full, obtain any “ preference.” The estate being liable for the whole debt 
pays in dividends only the proper pro rata share of the assets. The creditor is paid 
in full, because, by reason of the relations between himself and the surety, he has a 
right to intercept and appropriate the dividends which otherwise would go to the latter. 
In the case at bar the surety had not satisfied the debt, nor had the creditor omitted to 
prove. The former was, therefore, not entitled to prove, and the proof was properly 
made by the creditor, who must receive dividends on the whole amount, holding any 
excess of dividends above the sum necessary to satisfy the unpaid balance due him, 
in trust for the surety. These conclusions, apparently so agreeable to reason, are 
abundantly sustained by authority. In ex parte Wildman, Lord Hardwicke said :— 

“ The petitioner had received nothing under the composition at the time he proved 
his debt under the commission of bankruptcy, and was therefore admitted a creditor 
for the whole. But before a dividend he receives two shillings and six pence in the 
pound under the composition of the acceptors of the bills. . . . The assignees say he 
shall be paid a dividend only on the sum left after deducting the two shillings and six 
pence. But this would be taking away from a man the double security he had, and 
which he may make use of in law and equity till he is satisfied his whole debt.” 
1 Atky. p. 110. See, too, ex parte Dyer, 6 Ves. 9; ex parte Adam, 2 Rose, 36; ex 
parte Bk. of Scotland, 2 Rose, 197 ; ex parte Turner, 3 Ves. 243 ; ex parte De Laslet, 1 
Rose, 10; in re Samuel N. Babcock, 8 Story R. 899. The decision of the Register is 
therefore sustained. 


DELAWARE. 


Unttep States Circuit Court. District of Delaware. Doe dem. Whar- 
tenby v. William Daniel, et als. —This was an action of ejectment brought in the 
Circuit Court of the United States, District of Delaware, at the June Term, 
1871. 

The plaintiff claimed under the will of James Tibbitt, made March 25th, 
1829. ‘The clause in the will aforesaid whence the controversy in the above suit 
arose was as follows: ‘‘ All the rest, residue, and remainder of my estate, both 
real and personal, of what kind and nature soever, I give, devise, and bequeath to 
my son, Richard Tibbitt, during his natural life, and after his death to his issue 
by him lawfully begotten of his body, to such issue, their heirs and assigns for- 
ever. In case my son Richard Tibbitt shall die without lawful issue, then in that 
case to my wife, Elizabeth Tibbitt, my sister, Sarah Heath, and my sister, Re- 
becca Mull, during the natural life of each of them, and to the survivor or sur- 
vivors of them, and after the death of all of them to James Whartenby, son of 
Thomas Whartenby, of the city of Philadelphia, to him the said James Whar- 
tenby, his heirs and assigns forever.” 

The facts in the case were admitted. Estates-tail are recognized in Delaware, 
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and by the statute law of the State may be barred by deed as well as by fine and 
common recovery. 

Richard Tibbitt, supposing he had an estate-tail, on May 14th, 1853, executed 
a deed to bar the entail. 

On the part of the plaintiff it was contended that Richard Tibbitt took but a 
life estate in the premises, with a contingent remainder in fee to his ‘‘ issue,” i. ¢., 
children, which vested immediately on the coming into esse of any child, and sub- 
ject to open up and let in the interest of future born children. Issue meant the 
children of the first taker. That an estate-tail would place the power in the 
hands of the first taker of defeating the fee given to his issue. The intention of 
confining ‘‘ issue ” to a definite class of individuals was strengthened by super- 
added words of limitation, the words of distribution being supplied by the laws 
of the State, and by limiting an estate over to lives then in being and to the sur- 
vivor or survivors of them. That the plaintiff took a substitutionary devise over 
upon the death of the first taker without leaving children. 

For the defendants it was argued that this was an estate-tail, and therefore 
barred by the deed according to the laws of the State. If not an estate-tail, still 
the plaintiff could not recover, not claiming as heir of James or Richard Tibbitt, 
nor if Richard Tibbitt had had issue could he have been heir to such issue. The 
plaintiff claimed title under an executory devise limited upon a contingency too 
remote to support it, i. e., the death of Richard Tibbitt without issue, meaning 
an indefinite failure of issue. 

Srrona, J., instructed the jury that in this case it ‘‘ was not necessary to in- 
quire whether what was given to James Whartenby, the plaintiff, was an execu- 
tory devise limited to him after an indefinite failure of issue of Richard Tibbitt, 
and therefore too remote, or whether it was a substitutionary estate, or a devise 
directed to take effect after a definite failure of issue of a person in being when 
the will was made. ‘‘ Issue” ‘‘ primd facie and generally means ‘heirs of the 
body,’ and it has reference to all lineal descendants.” The rule in Shelley's case 
is ‘an unbending rule.” To take it out of the rule, ‘‘ the intent of the testator to 
change its primary meaning and employ it in an unusual sense must manifestly 
appear in the will itself. There must be enough to overcome the legal presump- 
tion to the contrary.” Superadded words of limitation alone are ‘* insuflicient to 
overcome the other legal presumption arising from the gift to issue that he 
intended them to take as issue, that is, by descent through their ancestor Richard 
Tibbitt. It raises no more than a presumption against a presumption, in which 
case the legal inference arising from the use of a word of limitation must pre- 
vail.” ‘‘In the present case there are no words of distributive modification.” 
“T do not think the fact that the laws of the State make a distribution when a fee 
descends, or is given to issue, or heirs, is of equal effect with an express direc- 
tion in the will that there shall be a distribution.” ‘‘ Where there are no words 
of distribution, there is an absence of this double expression of.the testator’s 
intent to employ the words ‘heirs of the body’ or ‘ issue’ as equivalent to child- 
ren, or as a mere description of persons.” 

In no one of the cases cited ‘* has a devise to a person for life with remainder 
to his issue, and the heirs of the issue been held to give a mere life estate to the 
first taker, unless there were also in the devise of the remainder words of distri- 
butive modification.” In addition to the limitation to the heirs generally of the 
issue, and the express gift to Richard Tibbitt during his natural life, the devise to 
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his issue is not to his issue unqualifiedly, or generally. It is not to all his issue, 
The words are: ‘‘After his death to his issue by him lawfully begotten of his 
body, to such issue, their heirs and assigns forever.” ‘‘ The testator in these 
words seems to have defined what he meant by issue, not heirs of the body, but 
issue begotten by the tenant for life, and begotten of his own body, necessarily 
children.” This intention was further strengthened by the substitutionary devise, 
in case of the death of the first taker without lawful issue, to persons then in being 
for life only, and by the fact that in such contingency they were to take the whole 
property for life, and that words of limitation were added to the devise to the 
issue. That the first taker took an estate for life, and the devise over to James 
Whartenby was not void for perpetuity. Verdict for plaintiff. 

To this charge the defendants then and there excepted before the verdict, and 
filed their bill of exceptions. 

The case is one of practical importance to the inhabitants of the town of Clay- 
ton, that town being built on partof the land devised by James Tibbitt. If 
Judge Strong’s decision is sustained in the Supreme Court, the title to property 
now owned by the inhabitants will be vested in James Whartenby. 


DISTRICT OF COLUMBIA. 


Tue Wasnincton Bar Association. — An association with this name has 
been formed in Washington. The following list of officers has been chosen: 
President, Walter D. Davidge; Vice-Presidents, Richard T. Merrick and Walter 
8. Cox; Secretary, Benjamin G. Lovejoy; Treasurer, William F. Mattingly ;. 
Executive Committee, Nathaniel Wilson, Enoch Totten, W. B. Webb, James G. 
Payne, and J. J. Coombs. 


ILLINOIS. 


Untrep States Crrcurr Court. Nortuern District or Union 
National Bank vy. The City of Chicago, et al. ; Merchants National Bank, et al. v. 
The Same.—In these cases it has been decided by BLopGerr, J., that National 
bank-shares cannot be taxed by a State at a higher value than par. The court 
say on this point : — 

In three of the cases before the court, complainants insist that the assessment of 
taxes attempted to be made upon their shares is illegal and void because the munici- 
pal authorities charged with the duty"of assessing taxes have placed those shares in 
the valuation for taxation at a sum above the par or denominational value thereof, 
varying from ten to twenty per cent. And the question is, can national bank-shares 
be valued for taxation at a higher valuation than the par value of the share ? 

In Van Allen v. The Assessors, 3 Wallace, 672, it was insisted that in levying taxes 
upon the shares of national banks, regard should be had to the fact that a part or the 
whole of the capital of such associations was invested in national securities, declared 
by the statutes authorizing them to be “exempt from taxation by or under State 
authority.” 

In the dissenting opinion of the Chief Justice (Wayne and Swayne. JJ., concur- 
ring), the position is ably argued that these shares cannot be subjected to taxation 
by the State, irrespective of the mode of investment of the capital in securities ex- 
empted from taxation, and the Chief Justice, inter alia, says that what the assessor 
would have to do is “to ascertain the value of the whole property of the association, 
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and deduct the amount of bonds. The remainder, divided by the number of shares, 
would give the value of each share to be taxed. And the assessor must value the 
whole property, and divide it by the number of shares, in order to make a true valua- 
tion of shares. If he does not do this, he must assess the shares at an arbitrary or 
speculative valuation. This is not what is required. The law demands true valua- 
tion; and true valuation, with deduction of bonds, places the shareholder on exact 
equality with the holder of other moneyed capital, which the law also demands. No 
other mode of valuation secures that equality.” 

The majority of the court, however, held that the limited State taxation allowed 
by the act was but a condition annexed to the enjoyment of the new use and applica- 
tion of the United States bonds, to which they were enabled to be put under the grant 
of the franchise, imposed as a burden thereon, and in that aspect, that the interest of 
the shareholder could be taxed within the limit of the act without reference to the 
property and capital of the bank, and the learned judge, Nelson, who delivers the 
opinion, reviews the various sections of the law to sustain this proposition. 

The conclusion reached and the reasoning upon which it rests, taken in connection 
with the language of the dissenting judges, leave no doubt in my mind that the court 
regarded the tax as in the nature of a royalty for the grant, annexed to the franchise. 
The ruling is distinctly that taxes by the State are permitted to be imposed wholly 
irrespective of the character or description of the property or capital of the bank ; 
and this being so, it logically follows that the par value of the share is the fixed value 
for taxation, whether the shares may be said to have an actual value above or below 
the nominal amount. These bills allege that the shares in these instances have no 
market value, and that the assessing authorities have affixed a valuation higher than 
par arbitrarily, and without resort to any basis of values whatever. It is clear that 
this cannot be done ; and, as we have seen, it is equally true, under the decision just 
referred to, that the values cannot be determined by reference to the capital, property, 
and investments of the bank—for if this were so, then the deductions must be 
allowed, which the Supreme Court has held cannot be done for the reasons given. 
Reference to the different sections of the act confirm this result. They provide for a 
certificate of the numbers of the shares; the division of the capital stock into shares 
of one hundred dollars each ; the personal liability of the shareholder to an amount 
equal to the sum invested and the par value of the shares held; the casting of one 
vote for each share ; the payment in of the amount of the share in specified instal- 
ments; a list of the number of shares held by each.shareholder, open to the inspec- 
tion of State tax assessors, &c.; and the term “share,” is used throughout in-the 
same signification. The personal liability clause is, perhaps, as noticeable as any 
other, in the way of illustration. The shareholders of the association are held indi- 
vidually responsible, equally and ratably, and not one for another, for all contracts, 
debts, and engagements of such association to the amount of their stock therein at 
the par value in addition to the amount invested in such shares. This provision is not 
of itself conclusive, but it bears with much weight in favor of the position, and 
other provisions might be cited more at length than has been done, as tending to sus- 
tain it. 

It could never have been intended that the assessing authorities should be per- 
mitted to exercise an arbitrary and unlimited discretion; and it seems to me that 
the whole tenor of the act, and of the decisions of our highest judicial tribunal upon 
questions arising under it, safisfactorily indicate that the State authorities have no 
power whatever to tax these shares above the value thereof, as fixed by the act 
itself. 

The error in these cases is a fundamentel one. It is not a mere irregularity. It 
goes to the very foundation of the tax, and renders it wholly inoperative and void. 


KANSAS. 


TAXATION IN AID OF Rar~troaps. — The Supreme Court of Kansas has added 
one more case to the long list of decisions in favor of this kind of taxation. The 
title of the case is The Board of County Commissioners of the County of Leaven- 
worth vy. Edward Miller. Brewer, J., delivered a dissenting opinion in a case 
made at the same time and involving the same constitutional questions. 


MASSACHUSETTS. 


rx Banxrurrcy.— Unirep States Circuit Court. District of 
Massachusetts. Enoch G. Sweatt, petitioner for review v. The Boston, Hartford 
and Erie Railroad Company, et als. — This case came up from the District Court, 
Suep.ey, J., having there held that the Bankrupt Act applied to railroads (vide 
5 Am. Law Rev. 375). Cxiirrorp, J., has now denied the petition for revision. 
We give that portion of the opinion which relates to the point in question : — 


Three principal errors are assigned by the petitioner in support of the pending appli- 
cation, as showing that the order and decree of the District Court should be reversed. 
They are in substance and effect as follows: 1. That the provisions of the bankrupt 
act do not apply to the corporation adjudged bankrupt by that decree, as a railroad 
corporation is neither a moneyed, business, nor commercial corporation within the 
meaning of those words as employed in the thirty-seventh section of the bankrupt 
act; and, therefore, that the District Court had no jurisdiction of the case set forth 
in the original petition. 2. That it is not within the constitutional power of Congress 
to enact that railroads, created by a State, shall be liable to the provisions of the 
bankrupt act, as such corporations are agencies and instrumentalities of the State for 
affording their citizens safe and convenient highways for public use and for the trans- 
portation of passengers and freight. 3. That the District Court had no jurisdiction 
to adjudge the railroad corporation bankrupt in this case, because all the property 
and assets of the company had been previously transferred to receivers appointed 
under a decree passed by the Supreme Court of the State. 

I, Congress has the power to establish uniform laws on the subject of bankrupt- 
cies, and having exercised that power the presumption is that it was rightly exercised, 
and that all persons and corporations whose pecuniary condition, bring them within 
the provisions of the act are entitled to the benefits which the act confers and are 
made subject to all its obligations and requirements. Moneyed, business, and com- 
mercial corporations are certainly within the words of the act, as the thirty-seventh 
section enacts that the provisions of the act shall apply to such corporations, and to 
joint-stock companies. 14 Stat. at L., 535. Wherever the word person is used in the 
act, it must doubtless be construed as including corporations, as the forty-eighth section 
of the act so provides, but that section cannot be construed as including any corpora- 
tion within the provisions of the bankrupt act, except such as are mentioned in the 
thirty-seventh section of the act, as the rules therein prescribed regulating the pro- 
ceeding in such cases do not apply to any other corporations than those previously 
named in the same section. Corporations not therein described are not subject to the 
provisions of the bankrupt act, and itis equally clear that railroad corporations are 
not moneyed corporations nor joint-stock companies within the special meaning of 
that section. Argument in support of that proposition is unnecessary, as both parties 
agree to its correctness. Conceded as the proposition is, it may be dismissed with- 
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out further explanation or remark. Jurisdiction is not claimed upon that ground, but 
the appellee insists that the word “ commercial” as well as the word “ business,” pre- 
ceding the word “ corporations ” in that clause of the section, includes railroad cor- 
porations, and that the legal effect of that clause, when properly construed, is to give 
the District Courts the same jurisdiction in such proceedings against a railroad com- 
pany as in case of other debtors. Whether the District Courts have jurisdiction in 
such a case depends, in the first place, upon the terms of the bankrupt act, as they 
clearly cannot exercise any such power, unless it is conferred by that act. Power to 
establish uniform laws on the subject of bankruptcy throughout the United States is 
vested in Congress, and the proposition is beyond doubt that it is as competent for 
Congress to apply such laws to private corporations created by the States as to 
natural persons or to private corporations created by authority of Congress. Much 
discussion of that topic is unnecessary, as the proposition is conceded by the peti- 
tioner ; but he insists that raiiroad corporations are not private corporations, and even 
if they are, he denies that they are included in the words employed by Congress in 
the bankrupt act. Public corporations are towns, cities, counties, parishes, and the 
like, which are created and continued for public purposes. Such institutions are the 
auxiliaries of the State in the important business of municipal rule, and have not the 
least pretension to sustain their privileges or their existence upon any thing like a 
contract between them and the legislature, as their objects and duties are incompatible 
with every thing of the nature of compact. Bonaparte v. C. & A. R.R. Co., Bald. C. C. 
222; Angell and Ames on Corp., sect. 31 ; Bissell v. Jeffersonville, 24 How. 287. Munici- 
pal corporations are created by the authority of the legislature, and they are invested 
with subordinate legislative powers to be exercised for local purposes connected with 
the public, but all such powers are subject to the control of the legislature of the 
State. 2 Kent Com. (11th ed.) 275. Private corporations are created by the legis- 
lature for an infinite variety of purposes, and their powers are perhaps as various as 
the purposes they are designed to accomplish. Characteristics of a public nature 
attach to every corporation, inasmuch as they are created for the public benefit ; but 
if the corporation is not created for the administration of political or municipal 
power, the corporation is private, unless the whole interest belongs to the govern- 
ment. Banks created by the government solely for its own uses, and where the stock 
is exclusively owned by the government, are public corporations ; but a bank whose 
stock is owned by private persons is a private corporation, though its object and ope- 
rations partake of a public nature, and though the government may become a partner 
in the association by sharing with the corporators in the stock, and Chancellor Kent 
says that the same thing may be said of insurance, canal, bridge, turnpike, and rail- 
road companies. 2 Kent. Com. (11th ed.) 275. When government becomes a part- 
ner in any trading company, it divests itself, so far as concerns the transactions of 
that company, of its sovereign character, and takes that of a private citizen. United 
States Bank v. Planters’ Bank, 9 Wheat. 907. Text-writers everywhere, in treating 
of the subject under consideration, class railroad companies with banks, insurance com- 
panies, canal and steamship companies, turnpike and bridge companies, and assume 
that all such are private corporations. 1 Redf. on Rail. (8d ed.) 53. “In all these 
cases the uses may, in a certain sense, be called public, but the corporations are private ; 
as much so, indeed, as if the franchises were vested in a single person.” Dart. Coll. 
v. Woodward, 4. Wheat. 669. Railways are created for the purpose of carrying pas- 
sengers and freight, and they are everywhere regarded as common carriers when 
engaged in transporting merchandise and the baggage of their passengers. Steam- 
ships which carry freight and packages for all who apply are also responsible as com- 
mon carriers. A common carrier is one who undertakes for hire to transport the 
goods of those who may choose to employ him, from place to place or from one port - 
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to another. He is, in general, bound to take the goods of all who offer, unless his 
complement for the trip is full, or the goods are of such a kind as to be liable to ex- 
traordinary danger, or such as he is not accustomed to convey. Such carriers, 
whether by land or by water, in the absence of any legislative provisions prescribing 
a different rule, are insurers, and are liable in all events and for every loss or damage 
however occasioned, unless it happened by the act of God or the public enemy, or by 
some other cause or accident without any fault or negligence on the part of the car- 
rier, and expressly excepted in the bill of lading. N. Y. S. N. Co. v. The Merchants’ 
Bank, 6 How. 381; The Propeller Niagara y. Cordes, 21 How. 23. Steamship and 
steamboat companies, when incorporated and engaged in accomplishing the purpose 
for which they are created, and canal corporations not of a public character, are un- 
doubtedly commercial corporations within the meaning of that phrase as employed 
in the bankrupt act, and as such are clearly subject to the provisions contained 
in the thirty-ninth section of the same act. Created as railways are for the same 
general purpose as the other corporations named, they are legally known by the same 
denomination, and are properly included in the same classification. All such corpo- 
rations transact immense amounts of business, and may, perhaps, in view of that fact, 
be well enough called business corporations, but their true legal and constitutional 
denomination, in the opinion of the court, is that of commercial corporations, as 
they are enacted for the purpose of transporting passengers and freight, which isa 
commercial business, as it involves intercourse and an interchange of commodities. 
Commerce among the States, as well as foreign commerce, is subject to the regula- 
tion of Congress, and it is well-settled law that the word commerce includes navi- 
gation as well as traffic, and that the power to regulate extends to the vehicles of 
intercourse as well as to the commodities to be exchanged. Gibbons v. Ogden, 9 
Wheat. 189. Power to regulate commerce, including navigation and commercial in- 
tercourse, was one of the primary objects for which the Constitution was adopted, 
and it is beyond every doubt that the power extends to commerce among the States 
as well as to foreign commerce. 2 Story on Const. (3d ed.) 4. 

Regulations of the kind may not comprehend that commerce which is completely 
internal, and which does not extend to or affect other States; but the railroad in 
question, and most others, are parts of connecting lines intended to promote commer- 
cial intercourse among several States. Such corporations, with their engines and 
cars, are certainly vehicles of commerce among the States, and as such are commer- 
cial corporations within the meaning of the bankrupt act, and are proper objects of 
regulation by Congress under the grant to regulate commerce among the States. 
Pomeroy, Const. L. 244. Even an incorporated bridge company, where it appeared 
that the bridge was a connecting link between two railroads, was held by the Su- 
preme Court to be a commercial corporation, and no doubt is entertained but that the 


decision was correct. Gilman vy. Philadelphia, 8 Wall. 729. Comprehensive as the — 


phrase, among the States, is, it may nevertheless be restricted to that commerce 
which concerns more States than one; but where railroads incorporated in different 
States are connected in one continuous line of communication they are clearly in- 
struments of commerce within the meaning of the Constitution, and as such are com- 
mercial corporations within the meaning of the bankrupt act, and are subject to 
congressional regulation. Recent decisions besides the one in this case may be 
referred to, in which it is held that railroad corporations are business corporations, 
and as such that they are subject to be adjudged bankrupt as natural persons; but 
some difficulties attend that conclusion, as municipal corporations and others not 
liable to be dealt with under that act transact vast amounts of business as well as 
railroad corporations. Ala. § Chatt. R.R. Co. v. Jones, 5 B. R. 98; Rankin et al. v. 
The Florida, Atlantic, § G. C. Railroad Co., 1 B. R. 196. Those cases and others 
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of like character proceed upon the ground that every corporation transacting busi- 
ness for gain as its chief and ultimate purpose is a business corporation, and as 
such that it falls within the provisions of the bankrupt act; and it may be admitted 
that every such corporation in a general sense is a business corporation. Serious 
difficulties, however, are involved in the other branch of the proposition, as moneyed 
corporations also transact business for gain, and it is the chief and ultimate pur- 
pose of their creation, but they are not business corporations within the meaning 
of the bankrupt act, as they are legally and properly known by a more distinctive and 
characteristic denomination. Vast amounts of business are also transacted by muni- 
cipal corporations, but they are not business corporations in the sense of that law, 
because they are created for public purposes, and exercise by delegation a portion 
of the sovereign power of the State. Religious, charitable, literary, and educational 
corporations are not subject to the bankrupt act, nor are corporations created for 
political purposes, even though they or some of them may transact large amounts 
of business, as their chief and ultimate purpose shows that they are not properly 
denominated moneyed, business, nor commercial corporations. Private corporations 
are of many kinds, and they are known by certain appellations according to the 
objects for which they are created. Known as they are by some denomination sig- 
nificant of their distinctive characteristics, indicating their chief and ultimate pur- 
pose, there will prove to be no great difficulty in determining whether they are or 
are not subject to the provisions of the bankrupt act. Incorporated banks, not of 
a public character, and insurance companies, may be mentioned as examples of the 
moneyed corporations described in the provisions under consideration. (Veazie 
Bank v. Fenno, 8 Wall. 533.) Modern legislation is crowded with private charters 
creating business corporations in every branch of the industrial pursuits, and no 
doubt is entertained that all such are business corporations within the meaning 
of the bankrupt act, as expounded by all the courts. Corporations of a com- 
mercial character are also subject to the provisions of the bankrupt act, and no 
doubt is entertained that railroad corporations, as well as steamship, steamboat, 
and canal corporations, if the subject of private ownership, are properly included 
in that classification. Direct authorities may be referred to, showing that a railroad 
corporation is a commercial corporation, and if that be shown, it must follow, beyond 
doubt, that such corporations are subject to the bankrupt act, as they fall, in that 
event, within the very words of the thirty-seventh section. Joint-stock companies, 
by the Irish bankrupt and insolvent act, are made subject to its provisions ; and the 
same act also provides that the words of the act shall include every company and 
body of persons associated for any banking or other commercial purpose, incorporated 
by statute or charter, or which derives any immunity, privilege, or power under any 
act of Parliament, . . . and all commercial or trading companies or partnerships, &c. 
Authority is given to railways by the railway acts in that jurisdiction to borrow 
money, and a certain railway under that authority obtained certain loans, and gave 
mortgages to secure the payment, with interest, on a given day. Interest not having 
been paid, the creditor filed an affidavit of his debt in the court of bankruptcy for the 
purpose of having the corporation adjudged a bankrupt. Objection was made to the 
application upon the ground that railways were not commercial or trading companies ; 
but the judge of the bankrupt court overruled the objection, and sustained the appli- 
cation. Due appeal was taken to the court of appeal in chancery, where the parties 
were again fully heard, and on a subsequent day the opinion was given by the chan- 
cellor. He showed, in the first place, that railways were within all the other condi- 
tions of the bankrupt act, and then proceeded to say that the only question was 
whether a railway ‘is a company for commercial or trading purposes within the sig- 
nification of those terms as used in the statute,” and he held that it was, chiefly upon 
the ground that railways are “created for the purpose of conducting the business of 
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carriers,” remarking that, in general, they are common carriers, and recognized ag 
such, with all the liability attached to that character. Jn re Bagnalstown § Wexford 
Railway Co., 15 Irish Ch. R. 491; Ex parte Barber, De Gex, B. R. 381. Reported 
cases, decided by the Supreme Court, confirm that construction, and show to a demon- 
stration that the transportation of passengers and freight from one State to another, or 
through more than one State, whether by land or water, is commerce within the 
meaning of that provision of the Constitution which gives to Congress the power to 
regulate commerce among the several States. Express power to regulate commerce 
among the several States is given to Congress, and the words of the grant compre- 
hend every species of commercial intercourse, and the power is complete in itself and 
may be exercised to its utmost extent without limitations other than such as are pre- 
scribed in the Constitution. Gibbons v. Ogden, 9 Wheat. 193; Brown v. Maryland, 12 
Wheat. 445; U7. S. v. Coombs, 12 Pet. 78; Clinton Bridge, 10 Wall. 462; s. c. 16 Am. 
L. Reg. 149. 

Confessedly, railroad corporations are created to transport passengers and freight, 
and it is that precise business in which they are employed. They must, therefore, be 
held to be commercial corporations. Undoubtedly the word business, as applied to 
corporations, has a broader meaning than the word commercial, as used in the same 
clause ; but it was not the intention of Congress, in the opinion of the court, to give 
such a scope to the word business as to supersede the words moneyed and commer- 
cial, and leave them without any practical signification. Harris v. Amery, Law Rep. 
1C. P. 155. 

II. Sufficient has already been remarked to show that railroad corporations are 
not public corporations, but the petitioner for revision insists that a recent decision of 
this court, as affirmed by the Supreme Court, supports the theory which he assumes 
in his second proposition. Buffiington v. Day, 4 Cliff.; s. c. 11 Wall. 118, 
Taxes, in that case, were assessed against the plaintiff, under the internal revenue 
laws, upon his salary as judge of probate and insolvency for the county of Barn- 
stable, in this State, and having paid the same under protest, he brought an action 
of assumpsit against the collector to recover back the amount, and the court held that 
it was not competent for Congress to impose such a tax upon the salary of a judicial 
officer of a State. State power to lay and collect taxes for the support of their gov- 
ernment may reach every subject over which the sovereign power of the State 
extends. They cannot, however, tax imports nor exports without the consent of Con- 
gress, as they are prohibited from so doing by the Constitution; and the power does 
not extend to the instruments of the Federal government nor to the constitutional 
means employed by Congress to carry into execution the powers delegated to that 
government by the Constitution. Congress may lay and collect taxes, duties, im- 
posts, and excises to pay the debts and provide for the common defence and general 
welfare ; but that grant of power, when properly construed, does not interfere with 


the power of the States to levy taxes for the support of their own governments, nor ~ 


does it extend to the means and instruments of the States any more than the power of 
the States to levy taxes for the support of their governments can be held to extend to 
the means and instruments of the government of the United States. Founded as 
these principles are in the nature of the government ordained by the Constitution, 
and in the relation which the States and the United States sustain to each other 
under that paramount law, they are immutable, and they are expounded and illus- 
trated by a series of the decisions of the Supreme Court, never surpassed in ability, 
wisdom, and logical power by any ever delivered from the bench of any judicial 
tribunal. Examined separately or as a whole, they show on the one side that the 
Federal government, though limited in its powers, is supreme within its sphere of 
action ; that its laws, when passed in pursuance of the Constitution, form the supreme 
law of the land. On the other hand, they also show that the powers not delegated 
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to the United States by the Constitution nor prohibited by it to the States, are re- 
served to the States respectively or to the people; that the exclusive powers pos- 
sessed by the United States cannot be exercised by the Federal government, and that 
the United States and the States in those respects, though exercising jurisdiction 
within the same territorial limits, are separate and independent sovereignties, acting 
separately and independently of each other within their respective spheres, just as 
fully “as if the line of division was traced by landmarks and monuments visible to 
the eye.” McCulloch v. Maryland, 4 Wheat. 406; Gibbons v. Ogden, 9 Wheat. 204; 
Osborn v. United States Bank, 9 Wheat. 859; Brown v. Maryland, 12 Wheat. 448, 458 ; 
Weston v. Charleston, 2 Pet. 448; Dobbins v. Commissioners, 16 Pet. 447 ; The Collector v. 
Day, 11 Wall. 124; National Bank v. Com., 9 Wall. 361. What those cases decide as 
applied to the present case, is that the States cannot tax the means or instruments of 
the United States, nor can Congress tax the means or instruments of the State gov- 
ernments. By the word means is meant the revenue, taxes, and public securities, 
as applied both to the United States and the several States, and the prohibition 
extends to the salaries of the executive and judicial officers and to the compensation 
of senators, members of Congress, and to that of members of the State legislatures, 
Officers whose compensation is derived from fees paid by those transacting business 
with the office stand upon a different‘footing, but the question whether such compen- 
sations fall within the reciprocal exemption is not involved in this case. Even less 
difficulty is felt in giving examples of what is meant by the instruments of govern. 
ment, as that phrase is used in decided cases. Austin v. Aldermen, 7 Wall. 699; 
Hamilton Co. v. Massachusetts, 6 Wall. 639 ; Society for Savings v. Coite, 6 Ibid. 604. 
Instruments of government, such as are referred to, are the officers, as such, execu- 
tive, legislative, and judicial, appointed or chosen to enact, execute, and expound the 
laws, and the public buildings erected and occupied for the uses of the government. 
Federal machinery is much more multifarious than that of the States, as the gov- 
ernment of the United States is charged with the national defence, and of course 
our forts, navy-yards, public ships and the like fall within the exception. Public 
corporations also fall within that exception, but railways are private corpora- 
tions just as much as steamship and steamboat companies, or canal corporations, 
where the stock belongs to the corporators, or as much as moneyed, manufac- 
turing, or business corporations, all of which are created to promote the public 
good. Doubtless, some such.corporations are more convenient and useful than others ; 
but the question before the court is not affected by the degree of importance which 
attaches to the corporation. Private corporations are not instruments of the State 
governments, and it is settled law that railways are private corporations, as appears 
by many decisions of the highest character. Dart. Coll. v. Woodward, 4 Wheat. 669. 
State governments sometimes become partners in such corporations, but the State 
does not, by becoming a corporator, identify itself with the corporation. Instead of 
that the State, in such a case, .divests itself, so far as concerns the transactions of that 
company, of its sovereign character, and takes that of a private citizen. U.S. Bank 
v. Planters’ Bank, 9 Wheat. 907; Union Pacific Railroad y. Lincoln County, 10 Am. L. 
Reg. N. S. 461. Apart from that proposition of the petitioner, the authority of Con- 
gress to subject railroad corporations to the provisions of the bankrupt act is also 
denied, because it is insisted that such a corporation cannot, without distinct legisla- 
tive authority, make any alienation, absolute or conditional, either of the general 
franchise to be a corporation or of the subordinate franchise to manage and carry on 
its corporate business. Suppose it to be correct that a railroad corporation may not 
by its own act alienate any of its franchises, either the franchise to exist as such, or 
the franchise to accomplish the objects for which it was created, still it is conceded 
that it may transfer the same if so authorized by the State, and it is difficult to see b 
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if the corporation is a private corporation, why the necessary power to enable the 
district court or the register, as the case may be, to make the transfer, may not be 
conferred by Congress, as it is conceded that the exclusive power to establish a uni- 
form system of bankruptcy is vested in the national legislature. 14 Stat. at Large, 
517. Express power is given to Congress to establish such a law, and the Constitu- 
tion also provides that Congress may “make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers,” and it is clear that one of 
the powers previously granted is the power to pass such a law. Pursuant to that 
power, Congress has, in effect, provided that the commercial corporations shall be sub- 
ject to the bankrupt act, and that all the provisions of the act applicable to the 
debtor, or which set forth his duties in regard to furnishing schedules and inventories, 
executing papers, submitting to examinations, disclosing, making over, secreting, con- 
cealing, conveying, assigning, or paying away his money or property, shall in like 
manner, and with like force, effect, and penalties, apply to each and every officer of 
such corporation or company in relation to the same matter concerning the corpora- 
tion or company and their money and property. Prior to that clause, the same section 
enacts that “like proceedings shall be had and taken” as are provided in the case of 
debtors, and the section concludes with the enactment that “all property and assets of 
the corporation shall be distributed to the creditors of such corporations in the man- 
ner provided in this act in respect to natural persons.” More satisfactory regulations 
for administering the bankrupt act than are found in the existing law could not well 
be framed ; and the court, having come to the conclusion that such a corporation is a 
private corporation, is entirely satisfied that the section of the act which provides that 
the act shall apply to such a corporation is a validlaw. But suppose that the franchise to 
be a corporation, unless assignable by the laws of the State, is not transmissible under 
the bankrupt act, still it is unquestionably true, as was held by the district court in 
this case, that the franchise to build, own, and manage a railroad, and all the property 
of the company, are alienable and subject to sale and transfer under the laws of the 
State which created the corporation. Hall y. Sullivan Railroad, 21 Law Rep. 140; 
Union Pacific Railroad v. Lincoln County, 10 Am. L. Reg. N. 8. 464. Much discussion, 
however, of that point is unnecessary, as the court here concurs entirely upon that 
topic with the views expressed by the circuit judge in disposing of the case in the 
district court. Adams v. Boston, Hartford, § Erie Railroad Co., 4 B. R. 99. 

III. Extended argument to show that the third proposition of the petitioner cannot 
be sustained is unnecessary, as the theory of fact assumed in the proposition is erro- 
neous, as appears by the evidence exhibited at the hearing. All the property and 
assets of the company had not been previously transferred to receivers appointed 
under a decree passed by the Supreme Court of the State, which is all that need be 
said upon the subject. 

Petition for revision denied. 


MISSOURI. 


CommerctaL Acrncres.— The Legal Opinion of Aug. 5 gives an account of 
a suit (taken from the St. Louis Democrat) brought by one Mellier, a wholesale 
druggist, against the Bradstreet Commercial Agency, to enjoin the defendant from 
publishing a rating of his commercial standing, which he deemed unjust and incor- 
rect. 

Mellier, in his bill, alleged that the defendant Shepard, as the agent of Brad- 
street's Commercial Agency, was about to distribute and circulate books to the sub- 
scribers of said agency, called the Report of the 1st of July, 1871, volume xxix. of 
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Bradstreet’s Commercial Reports, in which his (Mellier’s) business credit was 
stated as ‘‘ W. Drugs, D. E.,” by which it was meant that the plaintiff was en- 
gaged in the wholesale drug business in a small way, and that credit should not 
be refused him in all cases, but that caution was advised in selling him goods. 
This, the plaintiff alleged, was a false rating of his financial condition, and 
alleged that it should have been ‘‘ W. Drugs, B.,” which, according to the key 
of said report, would represent that the plaintiff had character, capacity, stand- 
ing, and a high grade of capital, with business in proportion,—very good 
credit. 

The plaintiff also alleged that the defendant was insolvent, and that Bradstreet 
& Sons were non-residents of the State of Missouri, and prayed for an injunc- 
tion restraining the circulation and distribution of the volume of reports above 
referred to. The injunction was granted, and, on the coming in of the answer, 
defendant moved to dissolve the same. The answer was substantially a justifica- 
tion of the commercial report complained of, that the financial condition and 
credit of the plaintiff entitled him to be rated ‘‘ D. E.” only, and not “B.” It 
is also denied that there was any malice. 

The court decided, on the evidence, that the rating was incorrect, declined to 
go into an examination of the defendants’ motives, and overruled the motion to 
dissolve the injunction. An interesting article, on the subject of Commercial 
Agencies, will be found in the Legal Gazette, of September 8. 


Monicrpat Corporations. — Unitep States Ciecurr Court. District of 
Missouri. Welch v. The City of Ste. Genevieve. —On September 9, 1865, the 
plaintiff filed in this court his declaration on certain negotiable bonds issued by 
the city of Ste. Genevieve, and the summons was served on the 11th of the same 
month on ‘‘ Francis C. Rozier, President of the Board of Aldermen, and acting 
Mayor” of the said city. The record in that case recites an appearance by coun- 
sel for the city, and an agreement that the defendant will enter its appearance at 
the next term. At the October Term, 1866, judgment by default was rendered 
against the defendant for $5,605. 

In May, 1870, the plaintiff filed his petition in this court for a mandamus, stating 
therein the recovery of the above-mentioned judgment; that execution has been 
issued arfd returned nulla bona ; that the debt remained unpaid ; that no tax to pay 
the same had ever been levied ; that Francis C. Rozier was the last elected mayor, 
and certain other persons named were the last aldermen of the city; that they 
duly qualified when elected, and served, and were still in law officers of the corpo- 
ration ; that no election had been held, and that the failure to elect was for the pur- 
pose of preventing the petitioner and others from collecting their bonds; that 
there was no way in which the petitioner could collect but by the relief prayed for, 
which was for a writ of mandamus to compel Rozier and the aldermen named to 
levy a tax upon the inhabitants and property of the city, sufficient to pay the 
judgment. 

An alternative writ was issued, as asked, to which, at the October Term, 1870, 
Rozier and the other persons named made return as individuals, and not as mayor 
and aldermen of the city. They set out in substance in this return, that they 
were the mayor and aldermen of the city, on the fourth day of July, 1865; that on 


: that day, the new State eonstitution was put into force, containing an ordinance 
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(popularly known as the ‘‘ Ousting Ordinance”), by which it was provided that 
within sixty days thereafter, every person holding any office of honor or profit 
under the State, and in any municipal corporation, should take and subscribe the 
oath of loyalty therein prescribed, failing to take which oath within sixty days, 
said office, it was declared, should, ipso facto, become vacant, and the vacancy 
should be filled according to the law governing the case; and it was made penal 
to hold or exercise any of said offices without having taken and subscribed the 
oath. 

The said persons returned that they failed to take the oath, whereby their 
offices became vacant, on the fourth day of September, 1865 (five days before 
plaintiff’s original suit was brought), and they had not since acted. It was also 
stated in the return that in August, 1865, a pretended election was held, and city 
officers elected, who had taken the oath of loyalty, but that these persons refused 
to qualify, and never did qualify or act; no record of this election could be 


+ found. 


The return referred to the act of the legislature of Missouri, approved February 
19, 1866 (Stats. 1865, p. 911), which recites that, ‘‘ on account of past troubles 
of the country, certain incorporated towns and cities in this State have failed to 
hold their regular elections for offices now vacant and elective under their respec- 
tive charters,” and enacts that ‘‘ any justice of the peace, residing within the lim- 
its of any such incorporated town or city is required, on the petition of twenty-five 
qualified voters of such town or city, to order at once a special election to fill all 
vacancies in offices elective under their respective charters,” &c. 

The return stated that no election whatever had been-held under the last-men- 
tioned act, and that the books and papers of the corporation were in the office of 
the clerk of the court. 

The return then set up that, on the 4th of.June, 1867, the County Court of 
Ste. Genevieve County, acting under the general laws of the State concerning 
municipal corporations, declared ‘‘ the town of Ste. Genevieve ” incorporated by 
the name of “ The Inhabitants of Town of Ste. Genevieve,” and a certified copy 
of the proceedings of the county court in this regard were filed with the return; 
and the respondents denied that they were officers of the city, and claimed that 
by the constitutional ordinance aforesaid they were absolutely ner’ to act as 
such officers, and they asked to be dismissed. 

On this return, the respondents were discharged, and Welch, the pera 
creditor, filed his petition, stating the above facts, and stating that there were not 
now, nor had there been, for some years past, any officers of any kind in said 
corporation ; that said corporation was still in existence ; that it had no property 
on which to levy; that his judgment was yet unpaid, and asking the Circuit Court 
to appoint the marshal, or some competent person, to assess, levy, and collect upon 
the taxable property within the corporation a tax sufficient to pay the judgment. 

The court (Ditton, C.J.) held, that the corporation had not ceased to exist by 
reason of its failure to elect officers, and the disuse of its corporate functions 
since September 4, 1865, but that its charter was still in force; that even sup- 
posing that it were possible for the legislature, without violating the provisions of 
the Constitution of the United States, as to the obligation of contracts, to dis- 
solve a corporation so as to defeat the rights of its creditors, it was clear that in 
this case the State had not attempted to exercise such a power; that the organi-_ 
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zation of 1867, under the general laws, was invalid ; that as there were no officers 
to whom mandamus could be directed, the plaintiff was entitled to the relief prayed 
for. ‘The order was stayed, however, to give the corporation time to elect officers, 
and levy and colleet the tax. (Treat and Krexet, JJ., concurred.) 


NEW YORK. 


Err Ramway.—Proceepines oF THE EnouisH — In 
April, 1870, as is generally well known by lawyers, Messrs. Heath, Raphael, 
and one or two other British subjects, stockholders in the Erie Railway Com- 
pany, filed a bill in equity in the United States Circuit Court for the Southern 
District of New York, making defendants the Erie Railway Company, Mr. Jay 
Gould, Mr. James Fisk, Jr., and Mr. Frederick A. Lane. These three last- 
named gentlemen have made themselves somewhat conspicuous of late years, in 
the history of the Erie Railway,— Mr. Gould being the President, Mr. Fisk 
the Treasurer, and Mr. Lane a director of the company. The bill filed by 
Messrs. Heath and Raphael charged various breaches of trust, on the part of 
Fisk, Gould, and Lane, — prayed, among other things, an accounting by them 
of their trust, and of moneys of the company received by them; that they might 
be ousted from the management of the company, and that they might be enjoined 
from issuing any new stock or convertible bonds. A demurrer was filed by the 
defendants to the bill, came on for argument, and was substantially overruled, 
and the defendants afterwards answered. This cause has not yet come on for 
final hearing. 

The English stock, amounting to sixty thousand shares, had been originally 
issued to Smith, Gould & Martin, and other New York broker firms. It still 
stood on the company’s books in the names of these brokers, to whom it had origin- 
ally been issued, and could be voted on by them, though they no longer held or 
owned it. 

Certain regulations in regard to registering stocks of corporations hau w_ > 
adopted by the New York Stock Exchange, whereby it was provided that the 
exchange would not call or deal in the stock of any company which is actively 
deali in on speculation, unless a registry of the stock of the company should be 
kept with some responsible bank or trust company, nor unless such company 
should give, at the time of establishing such registry, public notice of the number 
of shares so registered, and should also give public notice of any subsequent 
increase of stock. 

The Erie Company, in compliance with this regulation of the Stock Exchange, 
established a registry of their stock with the Farmers Loan and Trust Company, 
and gave them a list of the outstanding stock certificates, the number of each 
certificate, and the number of shares embraced in each certificate. No stock 
could be certified as genuine by the Trust Company unless it appeared on their 
registry. And no stock would stand on their registry unless it was part of the 
original stock at the time of the establishment of the registry, or unless it were 
subsequently regularly issued and added to the registry, or were registered in 
substitution for and on the surrender and cancellation of stock already registered. 
And by the custom of dealers in New York, no Erie stock is delivered or re- 
ceived in fulfilment of a contract unless it is registered and certified as genuine | 
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by the Trust Company; and, consequently, any stock uncertified by the Trust 
Company is unsalable, and has no market value. 

The English stock was part of the stock embraced in the registry of the Trust 
Company, but had never been certified by the Farmers Loan and Trust Com- 
pany. To make it salable, it was presented for certification; and, as a prelim- 
inary to the certification, it was presented at the Erie office for identification as 
genuine stock. 

A complaint was drawn in a suit in the New York Supreme Court, wherein Mr, 
Fisk, and Mr. White, another stockholder and director of the Erie Company, 
and the Erie Railway Company were plaintiffs, and Messrs. Heath and Raphael 
were made defendants. This complaint contained a brief history of the forma- 
tion of the Erie Railway Company ; it also had dreamy charges of a grand con- 
spiracy, by Commodore Vanderbilt and others, to ruin the Erie Company. It 
informed the court (under oath of a director), that Cornelius Vanderbilt was “a 
man of great wealth and business sagacity”; that Daniel Drew was ‘‘ a man pos- 
sessed of great wealth,” had been an Erie director, but ‘‘ was and is a man of no 
practical knowledge or skill in the economical management of railroads”; and 
that ‘‘ the public at large became alarmed at the dangerous purpose and tendency” 
of Mr. Vanderbilt’s proceedings. In this complaint, from the beginning to the 
end, there was not the slightest pretence that either of the plaintiffs owned or 
had any conceivable interest in one single share of the Heath and Raphael shares, 
The complaint, however, asked for a receivership of those shares and the certifi- 
cates. And it was so eminently proper that a receiver should be appointed, that 
Judge Barnard at once appointed James H. Coleman receiver of those sixty 
thousand shares of English stock, and ordered the receiver to have it trans- 
ferred on the company’s books to his own name, which Mr. Coleman did. The 
case was so clear that no notice was given to the defendants, nor was any hearing 
had. 
The suit was removed, on the defendants’ petition, to the United States Cir- 
cuit Court, and a motion was made for the discharge of the receivership, and the 
redelivery of the certificates of stock to the defendants. The plaintiffs’ counsel 
showed their own opinion of the character of their proceedings by endeavoring 
to discontinue the suit when this motion came on for argument. This failing, they 
made no appearance on the argument of the motion, and an order was granted 
‘by default, discharging the receivership, and directing the delivery of the stock to 
the defendants, Heath and Raphael, under the direction of a Master. 

The proceedings before the Master were, in some points of view, amusing. 
Mr. Gould was in contempt of court before the stock-books or any other books 
of the Erie Company were produced. The Erie officials were suddenly taken ill. 
Mr. Gould was not to be found at his house, or anywhere else. To use the lan- 
guage of counsel, ‘“‘ no spirit of development was evinced” by the Erie people. 
Mr. Coleman, the receiver, had surrendered to the Erie Company the original 
certificates of Messrs. Heath and Raphael, which appeared on the Trust Com- 
pany registry, and had received from the Erie Company new certificates in his 
own name as receiver. But he had not had these new certificates registered or 
certified by the Trust Company. For purposes of sale in New York, therefore, 
they were worthless. 

The full amount of stock that the Erie Company could, by statute, issue had 
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been issued long since. But a statute of the State of New York authorized rail- 
road companies, to which its provisions were applicable (and it is held that its 
provisions applied to the Erie Road) : — 

(1) To borrow money necessary for completing and finishing or operating their 
railroad. 

(2) To issue bonds for the amount so borrowed. 

(3) To confer upon the holders of bonds issued for money borrowed as afore- 
said, the right to convert the principal due or owing thereon into stock. 

In the course of the investigation before the Master, it appeared, from Mr. 
Gould’s testimony, that about the 28th December, 1870, the Erie Company were 
in need of money. On that day, a convertible bond, in form to comply with the 
statute just mentioned, for two millions of dollars, was’ ‘drawn, and signed by Mr. 
Gould and the assistant secretary of the company. On the 12th January, 1871, 
a similar bond, for one million dollars, was drawn, and signed by Mr. Gould, as 
President, and by Mr. Fisk, as Secretary pro tempore of the company. None of 
the directors, except Gould, Fisk, and Lane had even any knowledge of these bonds 
at the time of their creation. No money had been borrowed by the Erie Com- 
pany from any person for any purpose at that time, except the sum of sixty 
thousand dollars, which had been borrowed from the firm of Willard, Martin & 
Bache, and for which they had received security from the company. To them 
the bonds were never issued. They were never issued to anybody. Mr. Gould 
himself testified that they were converted within a few hours into stock of the 
company, amounting to thirty thousand shares, or three million of dollars. This 
thirty thousand shares of stock were sent to the Farmers Loan and Trust Com- 
pany, by order of Gould, to be registered and certified ;’and, as the basis of such reg- 
istration and certification, certificates, amounting to thirty thousand shares, were, by 
direction of Gould, taken from the English tertificates, which Coleman had left 
at the Erie office, were sent to the Farmers Loan and Trust Company, sur- 
rendered to them, and by them cancelled, and the new thirty thousand shares 
certified by the Trust Company in their stead. The new stock, amounting to three 
million dollars, was then sold by Mr. Gould’s brokers, brought in all about six 
hundred and fifty thousand dollars; and that amount was paid in afterwards to 
the Erie Company, and used, not for ‘‘ finishing or operating” the road, but 
indiscriminately, for any purpose that Comptroller Fisk might desire (perhaps 
for providing opera bouffe to the citizens of New York); and the Englishmen, 
in place of their thirty thousand shares of salable stock, had a certificate which 
no one would touch, at any price. This Mr. Coleman was ready and willing to 
transfer to them, in the most obedient manner. The counsel for the English 
stockholders called this proceeding, in regard to their certificates, stealing. 

A petition was then filed, on behalf of the English stockholders, to compel 
Mr. Gould to replace these thirty thousand shares of their stock, which he had 
abstracted, by thirty thousand other registered shares; or, in default of his so 
doing, to compel him to pay to them the highest market value that the stock 

‘had attained since Mr. Gould took it. This would have amounted to about a 
million of dollars. The court (Judge BLatcuFrorp presiding) decided that Gould 
had ‘abstracted property from the custody of this court,” and that he must 
make good the stock itself, or the pecuniary value of the spoliation. This decision 
was rendered on the 12th July, 1871. 
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The decision was expected by every lawyer who knew any thing of the facts, 
It was apparently expected by Mr. Gould and his counsel. Thirty thousand 
shares of the English registered stock had been cancelled. Thirty thousand 
shares of Mr. Gould’s stock had been certified by the Trust Company in its stead, 
The registry was full. Unless the registry was enlarged, the Coleman certifi- 
cates could only be certified by the Trust Company to the extent of thirty 
thousand shares, the balance uncancelled of the original English certificates, 
Mr. Gould must either go into the market and buy thirty thousand shares of 
certified stock, which could be surrendered to the Trust Company and can- 
celled by them in place of the stolen thirty thousand shares, or he must pay the 
defendants the value of them. Mr. Gould proposed to do neither of these things, 
It was inconvenient for him to find the money. He proposed to increase the regis- 
try of the stock, and add thereto the thirty thousand shares needed, and then have 
the Coleman sixty thousand shares certificates certified by the Trust Company, on 
the basis of the thirty thousand remaining English certificates, and the thirty 
thousand shares i increase to the registry. In order to accomplish this, and com- 
ply with the rule of the Exchange, requiring thirty days’ notice of any enlarge- 
ment of the registry, Mr. Gould, as President of the Erie Company, had, on 
the 29th June, 1871, served the regular notice on the Exchange, and on the officers 
of the Trust Company, that thirty thousand shares of new Erie stock had been 
issued, and would be added to the registry. And apparently it was for the pur- 
pose of complying with an expected order of the court for the delivery, to the 
English stockholders, of registered certificates for the thirty thousand shares of 
stolen stock. 

The English stockholders thereupon filed a new bill in the Circuit Court to 
enjoin this enlargement of the registry of the stock. The bill set forth the mat- 
ters before stated, claimed that the issue of the bonds and stock based thereon 
was illegal and fraudulent, and that the enlargement of the registry of the stock, 
by this fraudulent issue, would injure the value of the stock which they owned, 
as was undisputed. The bill prayed an injunction against such increase of the 
registry, making the Trust Company a party defendant. 

A motion was made for a preliminary injunction, and came on for argument. 
Judge Blatchford denied the motion. And Judge Blatchford, in his short opin- 
ion, said, that it had been decided by the New York Supreme Court, in Belmont 
v. The Erie Railway Company, that such a power of issuing convertible bonds as 
was exercised by the Erie Railway Company, in the instance complained of in 
the bill, was conferred upon it by the statute law of New York, and he held 
that he must follow that decision. 

The decision in Belmont v. The Erie Railway Company is reported in 52 Bar- 
bour, 637. In that case, the decision was made and the opinion given by Judge 
Cardozo. Judge Cardozo expressly says that the point is not necessary to be 
determined. The statute referred to is the one already mentioned. Judge Car- 
dozo also says, in his opinion, page 670: ‘*I do not doubt that if the court 
were satisfied that bonds were about to be issued by the directors of a corpora- 
tion, not for the payment of money actually borrowed for the purposes authorized by 
the statute, but as part of a fraudulent device to increase the stock, the issuing 
of them might be restrained by injunction. 

In this case, it was undisputed, and appeared by the evidence of Mr. Gould 
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himself, that, at the time of the signing of the first bond, no money had been 
borrowed by the company from any person, except sixty thousand dollars from 
a particular firm. The bonds were never issued to that firm at all, or to any one 
else. They were converted into stock at once, — or, more correctly, the bonds 
were signed, and the stock issued, in effect, at the same moment. Mr. Gould 
himself testified that the bonds were made ‘‘ for the purpose of being converted 
into stock, with the intent, at the time they were made, that they should be 
converted into stock”; that they ‘‘ were not made with any idea of being kept 
alive as a bond”; that ‘‘ it was a mere form, adopted for the purpose of issuing 
stock.” 

We think that it may be safely said, that Judge BLatcurorp’s decision has sur- 
prised the profession. It has one feature which distinguishes it from most other 
reported cases ; — that of being decided on the strength of a dictum the other way. 


FRAUDULENT ConveyaNnces. —Unitep States Districr Court. Southern 
District of New York. John Sedgwick, Assignee, v. James K. Place. — In this 
case, decided by BLatcurorp, J., June 7, the plaintiff claimed that a settlement 
made by James K. Place on his wife, should be set aside as fraudulent and void, 
because made with an intent to hinder, delay, and defraud creditors. The settle- 
ment was a voluntary one, made in consideration only of marriage. The plain- 
tiff, as assignee in bankruptcy of James K. Place, was vested, by virtue of the 
14th section of the Bankruptcy Act, with all the property conveyed by the 
bankrupt in fraud of his creditors. 

The court, after a review of the authorities and the evidence, uses the following 
language in deciding the case : — 

Within the principles settled in the cases before referred to, James K. Place was 
solvent, and pecuniarily in a condition to make the settlement he made. It was not 
unreasonable in amount, and, after he made it, he still had abundant property left 
to pay the debts which he owed. Whether the assignment of the lease to Mrs. 
Place be regarded as having been made December 1, 1865, or April 18, 1866, is 
of no consequence. On all the evidence, whether either of these dates be taken as 
the date of the execution and delivery of the assignment to Mrs. Place, I see no evi- 
dence of any intent on the part of Mr. Place to defraud his then existing creditors, 
or to divest himself of his property and embark in a new and hazardous business and 
defraud subsequent creditors. The case is not at all like the cases of Savage v. 
Murphy (34 N. Y., 508) and Case v. Phelps (39 N. Y., 164), so strongly relied on by 
the plaintiff. In the former case the Court found that the settlor stripped himself 
of the title to all his property, by transfer to his wife and children, without any 
visible change of possession, and with the intent to contract and continue a future 
indebtedness in his business, on the credit of his apparent ownership of the property 
transferred. In Case v. Phelps, the deed of conveyance was not put on record, there 
was no apparent change of ownership, and the creditor trusted him in the belief that 
he still owned the premises. 


It should be observed that the Statute of New York in relation to fraudulent 
conveyances, though in substance the same as the 13 Elizabeth, also contains 
the provision that the question of the fraudulent intent shall, in all cases, be 
deemed a question of fact and not of law, and that no conveyance or charge 
shall be adjudged fraudulent as against creditors or purchasers, solely on the 
ground that it was not founded on a valuable consideration (2 R. 8. 187, § 4).. 
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OHIO. 


Ricut to Custopy or Corpse.— We find in the American Law Times, for 
July, a report of a case which is probably entirely without precedent. The facts, 
as stated in the Law Times, were as follows : — 


The body of the plaintiff’s wife, with some clothing, was delivered to defendants 
at their request for the purpose of having the defendants dissect the throat to dis- 
cover whether the death was caused by strangulation. Defendants were surgeons, 
and a medical college. They promised to dissect only the throat, perform the opera- 
tion as if at plaintiff’s house in presence of his friends, and to give the body decent 
burial, and represented that the examination would assist them in treating similar 
cases. They also promised to inform the friends of the time of the funeral. By 
statements of the danger of infection they prevented the friends from attempting 
to see the body in the coffin in the medical college, and from preparing it for the 
grave, and finally had a funeral a day before the time set. Instead of the body, 
they placed timbers, straw and carpet in the coffin, nailed it up, had funeral services 
over it, took it to the cemetery, there held further funeral services, and left it for 
interment as a pauper. The fraud having been accidentally discovered by the sex- 
ton, after much delay and upon threats of a criminal prosecution, they sent the body, 
till then in the dissecting room of the college, and already partly dissected, to the 
cemetery, crowded into a rough wooden box, and nearly naked. They did not dissect 
the throat, nor clothe the body with the clothing given to them for that purpose, nor 
restore the said clothing. 

The woman and her husband have children living, all of tender years. At the 
time of her death and these occurrences the woman had left her husband, probably 
in a fit of insanity, certainly without cause. The husband was searching for her 
and his children when these things occurred, and first learned of them through the 
newspaper. These representations and promises were made to her friends, who 
were ready and had prepared to bury her. 

The husband brought suit by a petition under the code, in three counts. 

1. Setting out all the facts, averring as damages laceration of feelings, expense of 
recovering body, &c. Count set out profession of defendants, sounded in tort, and 
was chiefly based on the fraud. 2d count was case for not keeping the contract, 
averring all the facts as aggravation; but without other averment of damage. 3d 
count, case for not fulfilling contract as to applying clothing of the value of $50 to 
the purpose of the bailment, and averring the other facts as aggravation. Defendants 
demurred to first two counts, and moved to strike out of the 8d count all the aver- 
ments except as to the clothing itself.. The defence contended that there was no 
property in a dead human body, and that there could therefore be no contract in — 
relation to such a body, for a breach of which an action would lie, and that no one 
had any legal remedy for any injury toa corpse. The plaintiff claimed that a hus- 
band has a right to the custody, possession, and control of the dead body of his wife 
for the purpose of securing it a decent burial; that for this purpose he could make a 
valid contract, for a breach of which he could maintain an action. 

Plaintiff made the following points : — 

1. That the common law punished criminally a libel on the reputation of the dead 
(1 Hilliard on Torts, 238). The same reason requiring this, viz., to prevent people 
taking the law into their own hands (Rer v. Popham, 4 T. R. 127), requires in 
this State, in the absence of a criminal statute, the existence of a civil remedy, 
and the law will prevent an injury to a dead body, and carefully protect its right to 
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decent burial. (Kavanagh’s case, 1st Greenleaf, 205; Regina v. Stewart, 40 Eng. 
Com. L. 383, 885; 12 A. & E.772). 2. That it is the husband’s duty to bury his 
wife (Jenkins v. Tucker, 1 H. B. 90). Even where no such duty exists, as in the 
case of an infant widow burying her husband, the law so far recognizes the former 
relationship of husband and wife that it will enforce a contract made by the wife 
for the burial of her husband (Chappel v. Cooper, 3 M. and W. 259). For any injury 
to a right an action will lie, even where no pecuniary damage can be shown (1 Hil- 
liard on Torts, 74 n., 76n.; Ashby v. White, 2 Lord Raymond, 938; Webb v. Portland 
Manf. Co.,3 Simm. 189; 3 Pars. on Cont., 217). Finally, plaintiff cited, as cover- 
ing the whole case, 4 Bradford, Surrogate, R. N. S., appendix. 

Prentiss, J., rendered a decision on the demurrer, which was substantially as 
follows : — 

The Court held that a human corpse was not itself so far property that it could 
be made an article of merchandise. A court would not, in the absence of a statute 
permitting such a transaction, enforce a contract for the sale of a dead human body. 
To permit such a contract to be made would be to outrage decency, humanity, and 
public policy. The same reasons which forbid the enforcing such a contract require 
that some person shall have a right to the custody and care of a body, for the purpose 
of securing it a decent burial. For this purpose the law gives a husband the right 
to the custody of the dead body of his wife, a parent of a child, and a child of a parent. 
But it would be useless to give this right if the husband is not protected in its exer- 
cise. There is in this State no statute making it a criminal act to interfere with this 
right. The remedy, if there is any, must be by a civil action. It would be idle to 
say that the husband has a right to propect his wife’s dead body from insult, to its 
care and custody for the purpose of burying it, if he has no means to protect and 
enforce the right. A body itself may not be property; but this right may be called 
perhaps a quasi property. At any rate it is a right which the law will enforce, and 
for an infringement of which an action will lie. Otherwise if a body was delivered 
to the undertaker, to be prepared for burial, he might insult, mutilate, cast out naked 
into the highway, and even dispose of the corpse. The body might be outraged in 
the presence of the husband, and taken away. To say that the law gives no remedy, 
no means of prevention, is to say that all the requirements of decency, humanity, 
morality, and Christianity may be disregarded with impunity, is to bid the husband 
protect his right by force. The old English decisions, referred to by defendant, only 
establish that a body is not property. They do not show that there may not be 
rights attached to a dead body, rights to care for it, watch over it, and bury it, which 
the law will protect. Even if they did hold that no such rights existed, in this age 
and in this country, the Court would feel it its duty to disregard them. The demur- 
rer and motion were overruled, and the defendants had leave to answer. 


It is not stated in what court the suit was brought. 


TENNESSEE. 


Unitep States District Court. Western District of Tennessee. United 
States v. Theodore Jacobi. — In this case a certified copy of the record of proceed- 
ings had in the United States Circuit Court of the Eastern District of Arkansas, 
and of a writ of attachment therein against Theodore Jacobi, in a case of wilful 
contempt for disobeying the subpeena of that court, issued in a civil suit, were 
brought before Wiruey, J., who was prayed for a warrant to arrest and remove 
Jacobi to the Eastern District of Arkansas. The Court held that a wilful con- 
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tempt of court was a ‘‘ crime or offence against the United States,” within the 
meaning of section 33 of the Judiciary Act; that the certified copy of the proceed- 
ings of contempt and of the attachment would be sufficient to justify not only 
the United States Attorney in making the necessary complaint, but to authorize 
the issuance of a warrant of arrest by the proper officer, precisely as a certified 
copy of an indictment would be in any other case of crime; that if the accused 
should not avail himself of his right to give bail to appear and answer before the 
Circuit Court of Arkansas, at a time to be fixed by the examining magistrate or 
commissioner, the papers would afford sufficient evidence to authorize his im- 
prisonment; when committed, the judge of the district would be authorized to 
issue a warrant to remove. The concluding paragraph of the opinion is in these 
words : — 

As this application is for a warrant to arrest and remove, as the first step, it must 
be denied; when the proceedings, indicated as necessary to precede a warrant to 
remove, have been had, should the delinquent be imprisoned, an application to me 


while discharging the duties of the District Judge of West Tennessee for such war- 
rant will be successful. 


WYOMING. 


Toe Woman Movement. — We have frequently called the attention of our 
readers to the rapid progress made by the agitators for woman’s rights in this ter- 
ritory. Chief Justice Howe, who first of all judges gave woman the privilege of 
sitting on juries, and afterwards indorsed her for her feminine way of doing it, 
has now decided that she is entitled to civil and political equality under the four- 
teenth amendment, and is reaping the reward of his labors in tributes of respect. 
To judge by the reports which reach us, the Chief Justice must be an extraordi- 
nary man. ‘* His decisions,” to use the words of the Wyoming Tribune, “‘ are 
always just,” while in respect to criminal matters, during the present term of his 
court, at least, ‘* he seems to have remembered that sublime sentiment of Shakes- 
peare, grander than any uninspired thought,” viz., that ‘‘ the quality of mercy is 
not strained. It droppeth, like the gentle dew from heaven, upon the place beneath. 
It is twice blessed: it blesseth him that gives and him that takes. ’Tis mightiest in 
the mightiest. It becomes the throned monarch better than his crown, and earthly 
power doth then show likest God’s when mercy seasons justice.” This reference to 
Shakespeare’s authority in matters of criminal law may serve to show what the 
Tribune means when it says that ‘‘ it is a matter of congratulation that a majority 
of the Supreme Court judges in Wyoming are disposed to decide vital questions 
pertaining to civil and political rights without regard to those judicial prejudices 
which so often mar the dicta of courts.” The same newspaper says that their 
recent decision, in favor of women’s rights to vote and hold office under existing 
territorial laws, was particularly creditable, inasmuch as it was rendered in the 
face of a considerable public sentiment ‘‘ gangrened by- the prejudices of dead 
and dusty ages.” However, if the law of December 10, 1869, explicitly enacts, 
as the Tribune says it does, that every woman of the age of twenty-one years 
residing in the territory may, at every election, cast her vote, and also guarantees 


her the right to hold office, it is hardly likely that the public sentiment can be 
quite in the horrible condition above alluded to. 
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Four years ago, ‘‘ while a member of the Connecticut legislature,” either Judge 
Howe or the editor of the Wyoming Tribune, we do not clearly understand which, 
“offered a resolution providing for the enfranchisement of women. It was 
greeted with jeers and laughter by the Solons of that fogyish State, and after 
elaborate discussion was disposed of by a vote of ninety-four in the affirmative, 
and one hundred and five in the negative. Since that period the grand reform has 
made gigantic strides, and now finds ardent advocates wherever the Christian 
religion is preached, and wherever the advocates of progress do dwell.” 


GREAT BRITAIN. 


THE UNSETTLED AND INDEFINITE CHARACTER OF THE British ConstiTU- 
TION, which is alluded to in our English correspondent’s letter on another page, 
is continually receiving illustrations, such as that just afforded by the discussions 
which the abolition of the purchase system by royal warrant has occasioned. 
In the absence of a written constitution, it is, of course, impossible to say in 
advance what is and what is not constitutional. The question can only be 
answered by events. When the Crown undertodk, in the case of the Wensleydale 
case, to create a life-peerage, the discussion took the shape of a suit before the 
law Lords, and the Lords decided that the Crown could not constitutionally create 
life-peers. But when we read the learned debate which then took place, and 
learn that though on the one hand ‘‘ the abstract prerogative of the Crown to 
create a life-peerage was hardly questioned,” yet, on the other, ‘‘ it was denied 
that such a peerage conferred any right to sit in Parliament,” while, at the same 
time, the searching criticism to which the precedents in favor of the prerogative 
were exposed ‘‘ failed to shake the position that the Crown had, in former times, 
introduced life-peers to sit in the House of Lords”; when we find the ministers 
contending that the ancient prerogative could not be lost by desuetude, relying 
upon the maxim, nulium tempus occurrit regi, and the opponents of the patent 
making that very desuetude their principal point of reliance,;—we feel very 
keenly the unsettled and indefinite character of the British Constitution. Sup- | 
pose, to-day, that the Queen were to repeat the attempt with a strong ministry 
and a general popular support, can any one say that the attempt would certainly 
be a failure? Again, when in 1832, William IV. determined upon the passage of 
the Reform Bill, and the House of Lords determined to prevent it, the device re- 
sorted to by the ministry to carry into effect their design was to threaten to swamp 
the majority in the Lords by a wholesale creation of peerages. Of course, in this 
case, there was no difficulty about the tenure, for the patents were to be in fee. 
The House of Lords, terrified at the prospect, yielded, and the bill passed. But 
certainly, if the prerogative included the right to grant patents of nobility ad 
libitum, it was clear that the Crown could, at any time, swamp a majority in the 
Lords, just as formerly it had been able, by the purchase of boroughs, to swamp 
an adverse majority in the Lower House. And, in that case, what becomes of 
the ancient legislative privileges of Parliament? The distinction between the 
legislative and executive does not seem very evident, if a distinct branch of one 
of the two can be made a tool by the other. 


1 May’s Constitutional Hist. of England, Vol. I. p. 240. 
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Three or four years since, Mr. Bagehot, the able editor of the Economist, pub- 
lished a series of essays on the British Constitution, in the course of which he 
gave some reasons for believing that the English system of having the executive 
dependent on Parliament, —in other words of having the ministry for the time 
being selected by the parliamentary majority for the time being, was much pre- 
ferable to the American system of having the executive and legislative independent 
of each other. One system, he thought, brought about great harmony and effec- 
tiveness: the other exactly the reverse. The spectacle presented by the dissen- 
sions which had recently occurred between President Johnson and Congress would 
be impossible. If any such difficulty arose, the executive on the passage of an 
adverse vote, would substitute a cabinet and a policy in harmony with the decision 
of the legislative majority. This was clearly better than a dead lock such as then 
prevailed at Washington. Mr. Bagehot’s book had hardly appeared, however, 
when a singular illustration occurred of the impossibility of stating in exact terms 
the provisions of an unwritten constitution. Mr. Disreli was prime minister. 
The majority in the House of Commons was opposed to his policy, and passed 
an adverse vote. According to the British Constitution as described by Mr. 
Bagehot, and indeed by all the writers on the subject, he ought to have resigned, 
and allowed a new ministry to come in. But Mr. Disreli is a man fertile in expe- 
dients. It occurred to him that the way to avoid resignation was to remain in 
office; and so he declined to resign. To the surprise of every one the British 
Constitution did not work. There was the constitution, and here was the prime 
minister, in open contempt of it. An unconstitutional act had been committed, 
but there was no sanction attached. They were as badly off in London as we 
had been in Washington. To be sure their constitution ultimately righted itself; 
but then, so also did ours. 

Suppose the Crown were to undertake to exercise the veto power. It has lain 
in abeyance for so long that no one knows whether it is constitutional or not. The 
question would be settled by the result. If it were successfully exercised, it would 
turn out to be constitutional, if not, then it would be unconstitutional. Whether 
it could be successfully exercised would depend very much on public opinion, 
tradition, and desire. 

The always recurring question, which is the best, an unwritten or a written 
constitution, must, in the long-run, be settled mainly by the observation of such 
cases as these, —cases in which, under one system, the law declares what may 
and what may not be done; but which, under the other, are left to be deter- 
mined by a constantly changing test. We are far from desiring to express an 
opinion on the subject. Indeed we doubt whether written constitutions have - 
been long enough tried and observed to furnish data for a conclusion. But the 
point to which we wish to call our readers’ attention, is the necessity of directing 
impartial observation to those cases, which, like that of the abolition of royal 
warrant by purchase, lay the foundations of British constitutional law. 


Marriace with a Deceasep Wire's Sister. — The horror with which the 
English have been accustomed to regard marriage with a deceased wife’s sister 
has always been a puzzle to Americans. For many a long year, it has seemed 
the one social question in England which fate had determined should for ever 
remain unsettled. It was written about in the newspapers, talked about on the 
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hustings, preached about in the churches, voted on in Parliament; and yet it 
remained unlawful for a British subject to marry his deceased wife’s sister. 
Sometimes, the matter assumed a serious shape, — no doubt, it always did to the 
persons immediately concerned, — but more often, and to the general public, it 
was ludicrous. Two or three years ago, a public speaker, in England, was advo- 
cating, before a large crowd, the return of John Stuart Mill to Parliament. He 
dwelt at length upon the benefit which his return would be, not only to his con- 
stituents, but to the whole human race; he explained to his hearers what a great 
man the candidate was, and what important ideas in political science he repre- 
sented, how liberal was his desire, and how large his conception of human rights. 
He thought he was carrying his audience with him, and, in accordance with the 
English custom, told them that, if there were any points upon which they wished 
further information, he would be glad to give it. Then the real curiosity of the 
audience showed itself. They were willing enough to have a candidate who was 
liberal, and in favor of reform and the rights of man; but what they really wanted 
some accurate information about was, ‘‘his opinions as to marriage with a 
deceased wife’s sister.” 

The end, however, seems near at hand, the present ministry having complicated 
the difficulty to such an extent in their endeavors to lessen it, that the only way 
out of the perplexity which the subject always seems destined to occasion, would 
appear to be a bold stroke at the root. The Law Times, of August 19, con- 
tained the following paragraph : — 


After repeated exercise of the veto reserved to the Crown, the Queen has been 
advised by Mr. Gladstone to confirm the bill passed by the legislature of New Zea- 
land for repealing the prohibition against the marriage of a deceased wife’s sister. 
The reasons asserted for this tardy acceptance of a law long demanded by the 
colonies is that it has received the assent of the representatives of the people 
so often that further opposition to it by the Home Government would be unjust. 
Now that this marriage is legalized in an important colony, and will certainly soon 
be recognized in all our colonies, it will be impossible to maintain the restriction at 
home. It would be simply absurd to count that as a crime here which the law rec- 
ognizes as harmless in Canada or Australia. Another session of Parliament cannot 
pass without the formal repeal here also of a law that has not one argument in its 
favor, save the theological one, and that is precisely the argument with which the 
legislature has no concern. 


It may be inferred, however, from the Law Times, of the next week, that there 
is a question as to the expediency of the legalization of these marriages in other 
British possessions, unless they are to be legalized in all: — 


The colony in which the Queen has been advised by the Government at home to 
legalize the marriage with a deceased wife’s sister is South Australia, and not New 
Zealand, as erroneously stated last week. But as to the law, its effect will be this : 
A South Australian may lawfully have two wives at*once, a deceased wife’s sister 
in Australia, and another woman in England. His marriage in Australia not being 
a recognized marriage here, an alliance with a second wife in England would be a 
valid marriage, and he would not be indictable for bigamy: while in Australia his 
former wife’s sister would be his lawful wife, and his English wife would be accounted 
his mistress only. The complications as to legitimacy and inheritance growing out 
of this strange state of things may be readily imagined. But if other colonies 


b- 
he 
ve 
ne 
i 
nt } 
ld 
r, 
as 
d 
l, 
h 
i 
XUM 


188 SUMMARY OF EVENTS. 


should follow the example and make the same demand, as certainly they will, the 
consequences may be most serious. For this reason, if no other, the repeal of the 
prohibition must be adopted in England also. It will be impossible to maintain that 
what is right in Australia is wrong in England. 


Whatever doubts may suggest themselves as to this construction of the-law, we 
think we may safely say that counsel, in giving advice to deceased wife’s sisters, 
in remote and uncivilized quarters of the globe, ought now to exercise extreme 
caution. 


LeGat Epucation. — The course of true legal education never ran very 
smoothly in England, and lately the obstructions in its path have seemed to be 
each year growing instead of decreasing in number. Of course this is only an 
apparent increase. In reality a greater and greater number of influential men 
and influential societies are becoming interested in the subject, and in the end 
they will carry the day, and establish what they now chiefly desire, a general 
school of law. This is the name given by Sir Roundell Palmer to the proposed 
legal university, in support of which he moved resolutions in the House of Com- 
mons on July 11. He stated that ‘the Universities of Oxford, Cambridge, 
London and Edinburgh, were in favor of the plan, as were also the Lord Chan- 
cellor and eleven of the judges, and other gentlemen eminent in the profession. 
Of the Inns ef Court, Gray’s Inn and the Middle Temple supported it, as well as” 
most, if not all, the various incorporated law societies throughout Great Britain. 
It is rather discouraging, however, to find that the movement at once received its 
quietus for the rest of the session. The Solicitor’s Journal of August Sth says: 
** The adjourned debate in the House of Commons on Sir Roundell Palmer’s motion 
in favor of the scheme of the Legal Education Association, is not, it seems, to 
be resumed.” This withdrawal was occasioned probably by the obstruction the 
debate would have occasioned to the course of public business, the state of which 
Lord Cairns, on July 28th, declared in the House of Lords to be ‘* unexampled.” 
Fifty-five House of Commons bills were then waiting to be dealt with, and the 
House of Lords having sent down eighteen public bills, there remained on the 
1st of August seventy-three public measures waiting for public consideration, 
which, owing to the custom of adjourning early in August, they were very unlikely 
to receive. Of course they did not receive it, and Parliament adjourned. The 
only law of any general professional interest which passed during the session was 
one relating to the judicial committee of the Privy Council. This act (34 and 35 
Vict. c. 91) authorizes the appointment of four qualified persons, whether already 
members of the Privy Council or not, to act as members of the judicial commit- 
tee. Atthe date of the appointment they must have been either judges of one 
of the Superior Courts in Westminster, or a chief justice in Bengal, Madras, or 
Bombay. Such office, if then held, is to be vacated, but pensions are to be given 
as if they had continued in office. The salary is to be 50007. per annum. They 
are to attend the sittings of the committee when summoned, unless prevented by 
reasonable cause, and are to hold office during good behavior, but subject to such 
arrangements as Parliament may afterwards make for the constitution of a Su- 
preme Court of appellate jurisdiction. We believe the addition of these four 
members is only intended as a temporary expedient. 
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Tur Treaty Or WasHINGTON has ended for the present, as every one supposed 
it would, the discussion of the Alabama outrages. It is true that a debate on the 
subject took place in the House of Lords on June 12, when Earl Russell moved an 
address, praying her Majesty not to ratify any convention for the settlement of the 
Alabama claims on the basis of any other rules than ‘‘ the rules of international 
law in force at the time of the late civil war in America.” He argued that by the 
recent treaty with the United States, England paid tribute in order to secure 
peace. After entering at length into a detailed narrative of the circumstances 
under which the Alabama escaped from Liverpool, the opinion of Sir R. Palmer 
and other law officers of the Crown, and the diplomatic correspondence which, as 
Foreign Secretary, he conducted with Mr. Adams and the American Government, 
he contended that there had been no want of due diligence on the part of the 
government of that day, and that nothing had been done by Great Britain in con- 
travention of municipal and international law. He cited the opinions of Lords 
Palmerston, Clarendon, and other authorities, in regard to the American claims 
to compensation. Earl Granville vindicated the course adopted in the matter of 
this treaty. The government had always consistently refused to admit the 
liability to the Alabama claims, but had as steadily offered to refer the ques- 
tion to arbitration. Lord Derby hoped Earl Russell would be satisfied without 
passing his motion to a division: the bargain was not wholly satisfactory, but it 
would not do at this stage to break off the treaty. Earl De Grey, as one of the 
High Commissioners who had negotiated the convention, vindicated the treaty 
and the course pursued by the commissioners. He believed the result would be 
that other governments would bind themselves by the rules there laid down, a 
result which would benefit no power more than Great Britain. Lord Cairns said 
the motion could not possibly be assented to; the treaty having been signed by 
plenipotentiaries possessing the powers intrusted to the High Commissioners of 
this country, was now, in honor and honesty, as binding as if the ratification had 
been actually exchanged. He then proceeded to criticise the wording of the 
arbitration clause in the treaty. Who was to say what was “ due diligence?” 
“‘due diligence” itself meant nothing. What was ‘‘due diligence” as between 
man and man was not *‘ due diligence ” as between power and power. The rule 
was to be a rule of international law, and if there was one thing more clear than 
another in international law, it was this, that as between two countries, it is no 
excuse where an international obligation has been broken for one country to say 
to another that its municipal law did not confer upon its executive sufficient power 
to enable it to fulfil its international duty. Suppose the United States, in apply- 
ing this retrospective law, should say that the government of 1863 or 1864, were 
bound to use due diligence to prevent the fitting out, the arming or equipment of 
any vessel of this kind, they might also say, ‘* Do not tell us what the law of your 
country was. Do not tell us that you require clear evidence to be brought before 
you of the object for which the ship was intended before you could detain her. 
You have admitted that you were required to maintain due diligence, and by that 
standard, and that standard alone, you must be judged.” Here was a serious 
blot in these terms of arbitration. Why again was ‘‘ due diligence ” spoken of in 
the first rule but not in the second? This was not the time for Parliament to pro- 
nounce on the merits or demerits of this treaty, but it had been most carelessly 
and unguardedly entered on. The Lord Chancellor in the course of a speech in 
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vindication of the treaty, said the second clause could not be understood other- 
wise than as referring to belligerent vessels cruising against a friendly state, and 
not to any thing like the export of arms, so much talked of lately, and about 
which there could be no doubt but that it was not a breach of neutrality. Lord 
Salisbury said the treaty seemed to have been a concession by this country ex- 
pressly made to calm down **‘ the suseeptibilities of the American people.” The 
calming those susceptibilities (valeat quantum) was all we had got by it, while on 
the other hand, we had sacrificed our own dignity and the rights of neutrals. The 
Duke of Argyle regretted that Lord Cairns had supplied his high authority for 
use against us in the Arbitration Court under the treaty. Earl Russell observed ~ 
that if we went on increasing our neutral obligations in this way, it would become 
safer to be belligerent than neutral. And then Earl Russell’s motion was nega- 
tived without a division. 

On June 29, too, Lord Oranmore moved ‘‘ that an humble address be pre- 
sented to her Majesty, conveying the deep regret felt by this house at her 
Majesty’s having been advised to sign a treaty with the United States which is 
unbecoming the honor and dignity of this country.” The motion, was, however, 
negatived without a division. 


Tue Proression IN ENGLAND AND France. — Some writers have consid- 
ered it a gain to the Communists prisoners, that they have been tried by military 
men, and not by lawyers. Doubtless, greater latitude has been given to the 
defence, but the prosecution and the judges have not failed to exercise the same 
liberality in this respect which they have shown towards the defence; and, apart 


altogether from the system of procedure which prevails in France, and is so differ- 
ent to that existing in this country, there appears to have been a want of 
decorum and judicial dign®y in all the proceedings in the court at Versailles. 
One, at least, of the judges has been betrayed into an expression of opinion 
concerning one of the prisoners (Ferre, whom he calls an assassin), which, if it 
had escaped any judge in any English court, would have seriously jeopardized 
not only his reputation, but his position on the bench. This indiscretion caused 
an exciting incident, the prisoner's counsel presenting a written protest, and mak- 
ing a fierce harangue; but that was all. An extraordinary want of ability has 
manifested itself on the part of the prosecution and the defence, The prosecut- 
ing counsel made merely declamatory statements of the charges, without exam- 
ining the evidence. The counsel for the defence, without cross-examination, 
made declamatory replies, attacking everybody and every thing connected with 
the prosecution, but bestowing very little care apparently upon the defence of - 
each individual prisoner. Hence, the unusual scene was witnessed of a prisoner, 
who had retained counsel, insisting on conducting his own defence. From the gen- 
eral character of the defences, it would seem that the French bar is as incapable of 
rapidly producing another Berryer as the English bar is at present incapable of 
giving to the country an Erskine or a Brougham. No more splendid opportunity 
of exhibiting forensic skill and ability is likely to occur in the history of the French 
bar, and it is to be regretted that more has not been made of it. Brilliant efforts 
may have been made, but, had they not fallen short of the efforts of genius, the 
world would have known it. Nothing is so audible as the voice of genius. But 
it is not necessarily to be inferred that the genius of the French bar has departed. 
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We have higher hopes concerning it than we have of the genius of the English 
bar; but we should have been glad to see some of its old fire in these trials, which 
must be for ever memorable. — The Law Times. 


APPorInTMENTS. — Our readers will remember that the Treaty of Washington 
provides for a reference of the Alabama claims to a tribunal of five arbitrators, to 
be appointed by the United States, England, Italy, Switzerland, and Brazil. In 
the case of refusal or omission to appoint an arbitrator, on the part of either the 
last three governments, Sweden and Norway are to be requested to fill the vacan- 
cies. (Art. 1.) These arbitrators are to meet at Geneva, ‘* at the earliest day 
convenient after they shall have been named.” All questions are to be decided 
by a majority of the arbitrators; and England and the United States are each to 
name ‘‘ one person to attend the tribunal as its agent to represent it generally in 
all matters connected with the arbitration.” (Art. 2.) Other articles provide for 
making up the written or printed case of each of the two parties, and for the pre- 
paration of an argument by the agents of the respective governments, and the 
arbitrators may, if they please, hear further argument from counsel. Under these 
provisions of the treaty, the United States has appointed Cartes Francis 
Apams, of Massachusetts, and England, the Right Hon. Sir ALEXANDER JAMES 
Epmunp Cocxsurn, Chief Justice of the Queen’s Bench, as arbitrators. The 
Italian and Swiss appointments are still matter of rumor, and Brazil has not been 
heard from. Lord TENTERDEN and Mr. MontaGueE BeRNaRD (members of the 
Joint High Commission), are both likely, it is said, to receive appointments as 
*‘agents” on the part of Great Britain, while on the part of the United States 
the story is that J. C. B. Davis, Assistant Secretary of State, will act with the 
assistance of C. C. BeaMaNn, a member of the New York bar, and author of a 
recent treatise on the Alabama claims. Sir Rounpett Patmer is said to be 
retained as counsel by the English government, and according to the report 
current as we go to press the United States is to have as counsel Cates CusH- 
ING, of Massachuetts, and Witt1am M. Merepitu, of Pennsylvania. 

By Art. 12 of the treaty, the high contracting parties agree that all private 
American claims against England, and private English claims against America 
(other than those popularly known as the Alabama claims), arising out of acts 
committed during the period between April 13th, 1861, and April 9th, 1865, in- 
clusive, shall be referred to three commissioners, to be appointed one by the 
United States, another by Great Britain, the third by the two governments 
jointly, and in case the third is not so appointed within three months from the 
date of the exchange of the ratification of the treaty, then he is to be named by 
the representative at Washington of the King of Spain. These commissioners 
are to meet at Washington ‘‘ at the earliest convenient period after they have 
been respectively named.” Under this article it is announced that the Rt. Hon. 
RussELt Gurney, Recorder of London, has been appointed by the English gov- 
ernment. In our next issue we shall endeavor to give an accurate list of all the 
appointments. The appointments are all good, and redound greatly to the credit 
of both governments. 


Oxsituary.— The death is announced of Sir John Rolt, formerly one of the 
Lords Justices of Appeal in Chancery, at the age of 67. ‘It has been well re- 
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marked,” the Solicitor’s Journal says, ‘*in the obituary notice published in one 
of our leading journals, that few successful lawyers have fought their way to 
honor with less of adventitious assistance than Sir John Rolt. His success was 
attained by his own abilities and his own perseverance and energy.” He was 
born in 1804, his father being a Calcutta merchant in no very large business, 
who, while Sir John was still young, failed. His career began in a way which 
certainly did not further any desire for legal advancement which he may have 
had — he was apprenticed to a firm of linen-drapers. ‘* After gaining the esteem 
of his employers for his capacity and integrity he left them, and took a situation 
as clerk to a dissenting institution at Mill Hill, near London; and again, 
not long after this, he became a clerk to a firm of proctors in Doctors’ 
Commons. Thus a remote opportunity of a professional life was afforded 
him, and he eagerly grasped it. By indefatigable application he suc- 
ceeded in qualifying himself for the bar, but he was not called until 1837, 
when he was thirty-three years old. He rose speedily to a large and lucra- 
tive practice, and led the uneventful life which falls to the lot of most dis- 
tinguished lawyers. He ‘took silk” in 1846; in 1847 and 1852 he contested 
unsuccessfully the boroughs of Stamford and Bridport. In 1857 he was returned 
to Parliament ; in 1862 he introduced and passed ‘* Rolt’s Act” (25 and 26 Vict. 
c. 42), under which the Court of Chancery tries issues of fact, instead of sending 
them to law. In 1866 he was made Attorney-General. In 1867, on the death of 
Sir G. Turner, he became one of the Lords Justices, a post which he had scarcely 
filled six months when his health broke down, and he was obliged to retire. ‘* As 
an excellent judge, particularly upon matters of commercial law, in which respect 
he was peculiarly valuable as a Chancery judge, he was’ much regretted.” ‘* As 
an advocate, he was preéminently distinguished by knowledge of law, and his 
clearness of argument.” 


Tue Epucation or Minors.— The question concerning the 
religious education of infant wards of the Court of Chancery, which has been 
so often discussed of late, has lately been further elucidated in the case of Re 
Kearneys’ Minors, which came before the Lord Chancellor of Ireland yesterday 
week, and for the second time those zealous religionists —on either side — who 
respectively hoped and feared so much from Lord O’Hagan’s known strong reli- 
gious sympathies, have been disappointed. The present case is chiefly noticeable 
from the fact that it illustrates both the general rule of the court and its principal 
exception, and affords an excellent example of the use of that careful discrimina- 
tion which is necessary to the beneficial exercise of so large a discretion as that . 
vested in the Court of Chancery in the matter of infants. The case arose, as 
most of such cases do, from one of those so-called ‘‘ mixed marriages,” where 
the father having died without having given any explicit directions concerning the 
guardianship and education of his children, the surviving mother has taken the 
opportunity of inculcating, or endeavoring to inculcate, her own religious faith. 
It is unnecessary for us to recapitulate the principles on which the court acts in 
these cases; they have already been abundantly discussed in our remarks on the 
cases of Meade Minors' and Hawksworth vy. Hawksworth,? where the absolute 
nature of the paternal right, qualified only by consideration of the clear interest 
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of the infants themselves, were clearly shown. We are, indeed, inclined to agree 
with what we understand from the judgment in Hawksworth v. Hawksworth, to be 
the opinion of Vice-Chancellor Wickens, that this right often works a grievous 
hardship on a surviving mother, whose rights in her own children, and interest in 
their welfare are thus wholly ignored; and we are disposed to think that the law 
which has lately, as we understand, been adopted by the State of Illinois, vesting 
in the surviving parent the right to direct the religious education of the children — 
subject, of course, to the same considerations against disturbing principles already 
settled as now actuate the court— might, on the whole, be advantageously ac- 
cepted in this country. We are not blind to the risks to which, in the case of 
orphans entitled to property derived ex parte paternd, the proverbial susceptibility 
of the female mind to ecclesiastical influence might give rise, and we think that 
cases in which the heirs to large possessions or ancient names are exposed at an 
early age to influences calculated to alienate them from their paternal faith ought 
to be watched with extreme jealousy ; but, upon the whole, and with reference to 
cases not presenting any such temptation to undue influence or unfair practice 
(and these must always be the great majority), we think that the surviving mother 
is likely to prove a better religious guide than the Court of Chancery. 

In the case which has given rise to these remarks, the father, who was by faith 
and education a Roman Catholic, had emigrated to Australia, and there married 
a Protestant wife. He appeared, to use the words of the Lord Chancellor, ‘* being 
in a remote port of Australia, and not within reach of religious discipline, to have 
forgotten the faith of his fathers, and permitted the children to be brought up by 
their mother, and taught Protestant habits.” A year before his death, however, 
he came to Ireland, and when he came back his religious feelings became strong 
again; but, in the meantime, three of the children had reached such ages as to 
have imbibed strong religious principles, and these distinctly Protestant. The 
Protestantism of these children, therefore, the Lord Chancellor refused to disturb. 
«Tt would,” said his Lordship, ‘* under the circumstances, be improper in every 
way, and would endanger the religious conviction of :those children, who were of 
age and capacity to have religious convictions, if they were now to be educated 
in a manner different from that in which they had hitherto been educated; to do 
so would, perhaps, be to leave them without any fixed religious opinions what- 
ever.” The two younger children, were, however, in a different position; they 
were, at the death of their father, of the age of one and three years respectively, 
and are even now respectively but seven and nine, and it appeared to his Lord- 
ship, that they had not as yet formed any distinctive religious opinions; and he 
therefore, directed that they should be educated in the religion of their father. 
“It had been said,” he observed, ‘‘ that it would be a hardship to separate those 
children, but all he could say upon that was—the court had no discretion. The 
law was imperative, and it was the duty of the judge of the court to enforce the 
law of the land. It was impossible that he could do anything but obey the law. 
The two younger children were delicate, and would require to be looked carefully 
after; and as to them, he would be governed very much by the opinions of the 
two eminent medical gentlemen who were attending them as to the course to be 
adopted.” — Solicitors’ Journal. 
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[From our London Correspondent.] 
Lonpon, August 14, 1871, 
To THe Epitors or THE American Law Review:— 

GENTLEMEN, — For the last three months the one engrossing subject of legal 
interest has been the Tichborne trial, which, after having lasted from the middle of 
May till near the middle of July, has been adjourned until November for the con- 
venience of the judge and counsel engaged, but rather to the disgust of the general 
public. Probably there has never been, since the great Douglas case of last century, 
any legal proceeding not of a political character, which excited so wide-spread and 
keen a curiosity in the whole community. In the streets, in the railway cars, at din- 
ner-parties, in court, one has heard nothing else talked of, the singular nature of the 
evidence, and the almost inexplicable (on either hypothesis) behavior to which the 
plaintiff confesses, making it possible to interpret a great number of the facts either 
for him or against him, according to the fancy of the arguer. It is to the credit of 
our newspapers that they have, with nearly an exception, abstained from comment- 
ing on the evidence or discussing the probabilities of the case. To do so might, 
according to our law, be a contempt of court and punishable accordingly ; but as 
many an offender would be likely to escape or evade notice, this abstention is proba- 
bly due as much to the desire to see fair play done without interference on either 
side as to any fear of legal penalties. Following their good example, I shall not say 
more than thatthe opinion of the profession and of the public has (whether reason- 
able or not) not been materially altered by the long and rigorous cross-examination, 
to which the claimant has been subjected. It was confidently predicted by those 
who were in the secrets of the defence that the case would be at an end when the 
plaintiff fell into the claws of the counsel who were to cross-examine him ; but this 
has by no means so turned out. On particular days the plaintiff has no doubt suf- 
fered severely, and been forced to make damaging admissions of ignorance and of 
suspicious bits of conduct. But he has frequently recovered ground afterwards, has 
shown a composure and endurance which have revived the hopes of his partisans, 
and played two or three cards so bold that it has been comparatively difficult to be- 
lieve that an impostor could have ventured to play them. The question, therefore, 
remains entirely open; it is believed that the jury, like the public, have not made up 
their minds, and the general curiosity is just what it was while the trial was proceed- 
ing. A week or two ago’a report was spread that survivors of the crew of the ship 
Bella, in which the claimant declares he was shipwrecked on his way from Rio, 
have turned up in Australia, and one of the claimant’s counsel has been sent out 
there to look for them and test them. It is hardly possible that the intervening 
three months should not throw some light on the whole story, for the evidence will 
be read all over Australia, and there must be people there who can add to our knowl- 
edge of the lives of Arthur Orton and the person who passed under the name of | 
Thomas Castro. Few questions of law have arisen in the course of the trial, — the 
only ones have been on points of evidence; and the chief interest which a jurist 
may feel in it turns upon the curious considerations it suggests as to the value of 
evidence of personal identity. Upon what is it that our knowledge of and power of 
recognizing one another depends? Here we have a host of respectable witnesses, 
half of whom swear that a man is, and the other half that he is not, the person whom 
they knew fifteen years before. How much is it possible for a man, with the aid of 
violent drinking-fits and a wild life, to forget? Here we have a person who owns 
that he can remember scarcely an incident of his childhood or his school life, not to 
speak of French and the usages of English correspondence, and who nevertheless 
remembers a number of trifling things which it is difficult to suppose that any one 
but the real Tichborne could have known. On the personal gossip about the case, of 
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which one hears so much, it is better not to enter, at least at present; but there can 
be no harm in saying that the case is one which every one is glad to see left to a 
jury rather than to the decision of a single judge. 

The session which is now closing has been singularly barren in the way of legisla- 
tion, and more particularly so in legal reforms. The present administration, which 
contains an unusually large number of able and zealous men, seem to have attempted _ 
too much, and have certainly expended a good deal of valuable time in bringing for- 
ward measures which it becomes eventually necessary to drop from sheer want of 
nights to discuss them in. Their two principal bills, —that for the reorganization of 
the army, and that for the introduction of vote by ballot, — excited much hostility 
among the members of the opposition, and were met by a system of dilatory tactics 
which has led to an unprecedented loss of parliamentary time. In the recent dis- 
cussion on the ballot bill the government at last resorted to the plan of begging their 
supporters to remain silent, and the minority argued or declaimed against the bill for 
several sittings without eliciting any response. Under these circumstances people 
have begun to ask whether it will not be necessary to have some means provided in 
our House of Commons similar to the cléture of the French Chamber, of putting an 
end to a debate when the majority desires it; and also whether a method cannot be 
devised of taking the opinion of the whole House only upon the leading principles 
of a measure, leaving the details and the wording to be settled either by committees 
or by some sort of legislative commission. The House is extremely jealous of its 
power, and would be unwilling to surrender the right of fighting over the smallest 
details of a bill. But, as the sphere of its activity is constantly widening, as it is 
more and more endeavoring to absorb the functions of the executive, and as the 
relaxation of party discipline increases the difficulty of compressing discussion within 
reasonable limits, the number of topics which call for legislation and cannot for 
want of time be attended to, grows constantly larger. In point of form, too, our 
statutes are very unsatisfactory; they are unwieldy in length, and often so loosely 
worded as to be very hard to construe; and being amended and re-amended as they 
pass through committee, they sometimes contain provisions which seem inconsistent 
with one another, if not absolutely contradictory. While the present method of 
legislating continues, it is impossible to expect any improvement, and though ques- 
tions of more immediate political interest have caused these evils to receive less atten- 
tion than they deserve, it is plain that before long some change must be made. 

Much disappointment has been felt that the Lord Chancellor did not bring in his 
long talked-of bill for the fusion of the courts and the assimilation of legal and equi- 
table procedure. Probably there would not have been time to pass it, but it isa 
matter of so much gravity and difficulty that the criticisms of the profession would 
have been valuable, and have made it easier to accomplish next year an object which 
almost all our highest authorities have agreed in considering desirable. At this 
moment we are expecting with some interest the second report of the Judicature Com- 
mission, which is to deal with the question of local courts. It is promised before the 
beginning of next session. 

Several important criminal trials which have occurred lately, and in particular 
those of Boulton and Park, the men who caused so much scandal by going about in 
women’s dress, and of Walter Poole, who was tried for the murder of a girl at 
Eltham, in Kent, have caused attention to be drawn to the unsatisfactory manner in 
which our criminal business is managed. Your readers are no doubt aware that 
England, unlike Scotland and almost all other countries, has no public prosecutors. 
It is only occasionally that the treasury solicitors undertake a case, and instruct the 
law officers of the Crown— and even then the preliminary inquiries and preparations 
for the trial seem to be left to a great extent to the police, who are obviously unfitted 
for so difficult and delicate a work as this often is. Much feeling was excited in this 
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Eltham case by the fact that the police authorities had suppressed or tried to suppress 
a piece of evidence because it did not fit in with the views which they had, honestly 
no doubt, formed of the case ; while in the case of Boulton and Park, there was an 
irresolution and general want of judgment in the conduct of the affair which was pro- 
bably in a great measure due to the division of responsibility between several autho- 
rities. Two years ago the prosecution of the Overend and Gurney directors, — a case 
of the greatest consequence to the whole mercantile community, was left to be under- 
taken by an individual shareholder, who let it get into the hands of very inadequate 
counsel ; and the whole thing was managed so ill that public sentiment was left in as 
uncomfortable a state before as afterwards, every one feeling that the investigation 
had not been really searching. One may anticipate that in the course of a few years 
we must come to a regularly organized central office with a body of distinct public 
prosecutors resembling the Scotch procurators fiscal or your district attorneys. 

The unsettled and indefinite character of the constitution under which we live has 
been curiously illustrated by the discussions that have arisen as to the legality of the 
royal warrant by which Ministers abolished purchase in the army, immediately after 
the House of Lords had (virtually) rejected the bill for abolishing it, which had 
passed the House of Commons. That the warrant was a strictly legal exercise of the 
sovereign’s prerogative there can, I think, be little or no doubt. But much alarm 
was created by this sudden reappearance of the prerogative in the field of practical 
politics, and people asked “ What next?” ‘“ May not the prerogative be some day 
used against the House of Commons, as it has now been against the House of Lords ¢” 
The prerogative is really still very wide ; much wider than most people fancy, and it 
is only the practical impossibility of exercising it against the will of the assembly 
which holds the national purse that has so much restricted its use. In point of strict 
law and constitutional theory, the rights of the Crown are not so greatly narrower 
than they were in the seventeenth, or even than they were in the fourteenth century. 
Believing the conduct of Ministers to have been in this instance justified by the exi- 
gencies of the case, and holding the apprehensions it has excited to be groundless, 
one may nevertheless admit that it is a pity to have sensations and surprises in such 
matters ; and the real moral of the affair seems to be that it is impossible for the House 
of Lords to go on much longer on its present footing, becoming more and more 
estranged from popular sentiment, and unable to command popular reverence. 

The services of Mr. Montague Bernard, one of the Joint High Commission by 
whom the treaty of Washington was negotiated, have been recognized by his eleva- 
tion to the rank of a privy councillor. The appointment of a learned jurist, who 
had made history and international law his special study, to be a member of the 
Commission, was welcomed at the time when it was made as a wise deviation from 
the practice of keeping such employments for regular politicians, and will, it is to be 
hoped, furnish a precedent for other similar occasions. Mr. Bernard was a scholar of 
Trinity College, Oxford, and graduated there, practised for some years at the equity 
bar in London, and is now Chichele Professor of International Law and Diplomacy in 
the University of Oxford, and Fellow of All Souls College. He is the author of sev- 
eral works which are deservedly esteemed in America as well as here. 

As I write, the appointment is announced of the Rt. Hon. Russell Gurney, to be 
English Commissioner under the treaty of Washington. Mr. Gurney enjoyed a very 
high position at our bar when he practised there, which he ceased to do on becoming 
Recorder of London, and is greatly respected both in parliament and in the profes- 
sion. He was one of the two commissioners who investigated the disturbances in 
Jamaica five or six years ago. 

By the time of my next letter the statutes passed during the present session will 
have all been published, and I shall hope to give you some account of two or three of 
them which have a permanent interest for the lawyer. 
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